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INTROSUST ION 


meononie progress is a function of the factors of 
production--manpower, materiel, and finance. Im a iree enter- 
prise ey7stenm, finance isn the catalytic factor. Witnmout it, 
the american sconomy woulda collapse. Banking is the «est 
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the maintenance of a free anc viable ecomomy. Porces which 
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effect changes in the structure of Awerican vaenkiag may ulti- 
mately effect changes in the @#ccnomic system. 

Ranking 16  remulated industry. No devalopment in 
recent years has $tinrred tnat industry and whe rest of tae 
financial community as has tne sinerwence of the one-~bank hold- 
ime company. In common pariance, a one-hbanx holding company 
48 simoiy a company that owme one bank. its significance is 
that euch a company 15 exempt trom tne regulatory jurisdiction 
of the federal government. They have become a powerful force 
in the American economy. 1% is Important that we xznow tore 
about them. 

This research ie directed toward a recognition of the 
forces behind the one-bank belding company development and of 
the relevant supervisory and legislative environment which 
made it possittie, Its express purpose is to determine what, 
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if any, should be the direestion and cortent of Sxbure Legis 
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lative action and/or changes in the interpratations of Oxi sting 
grants of power to the federal bank supervisory agencies in 
orier to pretect the public interest from a possible abuge af 
power by the managomente of one-bank noiding companies. 


he assurptiong on which this theais 16 predicuted are 


{%; 


threefold: (1) The existence of one-bank holding compani ay 
am integral part of the structure of American banking ia not at 
issue, only the regulation thereof. (2) In a free enterprise 
aconomy, individuals and institutions act rationally to pre- 
serve their own, but often conflicting, self-interests; there- 
fore, when the public interest isa afrected, a regulatory 
balance of oppesing forces must be imposed. (3) Banking ie 


sot @ SvmeNeant Betivity; if it is te efficiently rulfill its 
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eole ag the catalyst in the American econony, i 
espongsive to changes in the economic envirenment. 
the first asauaption is founded on hisgterical reaility-- 
one~tank holdings companies have existed for over 100 years. 
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Tee second is founded on the bavic tenanvs of the mixadc- 
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enterprise philosophy af American government--a philosophy 


which encompasses & quati-laisse2-faire econoay. @he third is 
réiated to the second and is founded on the timé provan law of 


Buoply and demand-~-if tanking is not responsive to changes in 
the public's demand for financial services, that demand will 
oe Supplied oy nonbanking institutions, and banking will lose 


ite preeminence in the financial community. 
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Banking act of 195% prehibits tanks from holdings 
for their own accounts the stock of rnonbank ocr porations.* 

The Hank Holding Compeny act of 1956 applied the same 
principla--the separation cf the businees of benking, free other 
busimesses-~ta holdins companists holding 2b per cent or more of 
LRe gtock of two or more comercial banks and thal such compa- 
nies Gusti regiater with the Board of Governors of the Feceral 

“OBO PVE Ty Cresent bankinzs legiglation, therefore, 
exempts from fecerrl regulation any nolding company vhich cen- 


trole only om@ bank. 
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Yanks, which for various reasone d¢@sire to @iversifry 
a& + « £ 5 + ag = ~~ va ~~ 3 “ 3 
their prdsent activities into reas not préviousiy G2enee & 


reper bénging function, by effeeting A reormanisativa Or their 
eorporate structure, the culsinetion of which if the asta@#lish- 
went of a one#vank holding: company which helds 100 per ceat of 
the hares of the bank, may presently engage in such activities 
without being subvacy to federal resulaetion or subjec@ea Go 


possible lawsuits by nonbank competitors. 2hb¢e “enner in whlol 


the reorganization is «effected ia popularly called the “phantom 











bank" methot. The typical procedure involves several #teps: 
Ds: ” o™ ° 
Danking Act Glass-Steagall Act), Statutes at Large, 
“w — 27 4 - 4 %, * " ; 
MULVILI,» bh. ov, Bec. oy (L935 35 up. Cove, ° a 
gner Crat ,% r . ye 
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oee@ infra, pp. 58-60, 66-77. 
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“he holding company appliss tc the appropriate super- 
visory autharity for a charter to organize 6 new banz 
which i8 set vp as a temporary shell or "phantom bank." 


The existing bank ia then snersed inte the phantom bank 
by the exchange of shares by the shareholders of the 
existing bank with that of the now holuinme cosipany. 
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fhe necessity for thie semewhat complicated procedure if preci- 


eased on the minimization of Shareholder and tax prob 
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i staff repert ef the House Com svithes on Banking and 
Ourrency dated Pebruary 11, 1769,” contains a statistical 
fcocumentation of the growth of ome~bank holding companies in 
recent yoars. The renainder of this section is devoted te @ 
presentation cf the significant findings of that report. 

“he Fatman Peport emphasized that the large increaee 
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”" the number and aise cf one-bank holding companies is reflec 
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tive of a “"Sramandous growth in a very short period of time."~ 





+ Hugh J. Galuena, "Banks, Agancies, vongress ohsuld 


‘aad 


Define Lcope of Pinancial Conmgmenerics” (addreas before a meei- 
Ls 8 nth Federal Reserve Jietriet yrth iinneapolis, 


f the Hin t 
| , MES. " 1968), published in .vwsewican Banker (New York), 
fed: 4, 1968, pp. 4. 

~ + ©, ales ? : 

J.O. JOnFregs, House, committee on henking and Vur- 
rency, The Growth of Unrogistered Sank Holling vonpanies-- 
srotlems anc rrospects, ovarl report for the voms:tye@ on Pank- 

ne # varronuy, nous of Representatives, O1 st 2ONG«» Let 
Secs., LE. “Hereafter referred to ag the “Fetean Hevort. 
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talel ovemercial benk de&restta @f 11.0 Dillion dehinhe. i 
bwoeeber 1505, thre were 59° euch companies, with %t4) 
Jeposit®e of 15.4 Glliten doldars, in three years toe be, 
of cne~bank holding companier head inercwsed by elgest |) per 


P 5 by . % * ™ ° 4. ™ : % o> % ar _- > 
cont, while tetal bank depoettse hel imervaged over GSO per 
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b By December 31, 1965, the number of companies wat flo 

CY $ . My ~~ wae 4 Ras = f ros 

and devesite had grown to 195.2 billion dollars, wher Taking 


inte consideration Woth existing and preposed cne-tank holding 
company organisations. The growth in commercial bank deposits 
reflects an increase of over GOO per eent.* 

The @ispropertionate increase in the esgot vage 16 


explained by the fact thay, within the pest eighteen months 
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intentions te fore one-bank holding coupariés (see Table 1) 
Table 2 18 = susmary Yreakdown of #xioting and propeseéd one 
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Es parade eemcomunnee eenve . pee payee 
Wank as of 
cune SU, pene of tank, Uity, and «tate 
4546 
pi Bank of Awerica GTesk, van trancieso, Valifornia 
2 Chase jlanhattan Bank ha, Rew forn, New York” 
3 riret wetional city sank, New fork, hew fork 
h Manufacturers ilanover Trust Company, New York, Aew Tors 
5 Morgan Guaranty Trust Company, New York, few York 
6 Cherical oank sew York Trust Ceoupany, New York, Kew fork 
& Continental Tllinois NWbGT Company, Chicage, Llliinois 
13. o@lle argo janx, Jen :rancircco, california 
i2 vrocker-Citisens Hatiomal vans, oan trancieseco, vali forcis 
cl biret Fenn. Banking end Trust Conpany, rhiliadelphia, enn. 
5 United tates sational Bank of Cregon, vortland, Uregon 
> Pittsburgh sationa. Jan«, vitteburgh, :esansylivania 
42 hational Sank of North america, Jamuica, fiew {orn 
bw Union stack, Los Angeles, California 
57 virard Trust sank, rhiladelphia, cmmayivania 


42 vmehovin Sank snd Trust Vospany, «inston-salen, A.C. 


4% sidelity senk, vhiladelphia, szeunsylvania 

4? National Gank ef Come)rce, ..exttie, «ashington 

br, 9) serth Cerolinn Hational banx, Cherictte, Rerth Cerolina 
54 inéiena National Bank, Indtanayolis, indiasa 

55 Maryland aatioual Sank, Uaiticore, Maryland 


a 


American Fletcher NYU Co., Indlanapolia, Indiana 


57 texag liationai uank of Comaerce, Houston, Texas 

y Hartford fiationgal Sank and Trast Cocngany, Hartford, Conn. 
64 Industrial National bauk of Ehede Insiand, rrovidence, 3. 
6S Firat sestern Zank and Trust Co., Los Angeles, California 
7O hdirst Union National Sank of North Carulina, Charlotte, <0. 
7i vestern cennoyivania katiconal laank, vitteburgh, .enne 

Va first wational Sank, «tlanta, seorgia 

(43) Kmerican National tenk and Trust Cospany, Chicaso, illinois 
80 tirat and Merchante National Sanx, sAichmcad, Virginie 

3 first ietional sunk, semphis, Tennessee 

&g chitney National unnk, New Crleans, Louisiana 
LOO union Commerce janx, Cleveland, hie 





ih. a : 
Cnase Manhattan cank announced plans to forn s one~bank holding 
company on January 9, 196%. 


Loarce: Uese Comprens, House, conmittee on canxine anc Currency, 
The Growth of Usregistered agank ijviding Coo aniese-rrobleas anc :rospects, 
staff :eport for the Committee on scanking, ant Currency, house of Lepresenta- 
tives, Gist Conge, ist sess., 1955, ye 6. 
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TABLE 5 


NUMBER AND DEPOSITS OF REGISTERED AND UNREGISTERED BANK HOLDING COMPANIES 
EXISTING AND PROPOSED AS OF DECEMBER 31, 1968, INCLUDING 8 
PERCENTAGE OF TOTAL COMMERCIAL BANK DEPOSITS 


Sener eee _ ——— —— 


Total bank kercent of Percent of 


Total bank Total bank 
: a deposits? of : total com- total com- 
Numb f a. eee y cr q Ok - Proposed proposed AGRERRES AES mercial bank mercial bank Total com- 
_ gee oa Re ee eree gue i io unregistered unregistered : = deposits in deposits in mercial bank 
meee pum noroine a ae i ae bank holding bank holding ance all existing existing and deposits as of 
State bank holding companies as companies companies oe companies companies and proposed proposed June Woes 
companies as of June 1968 existing as of existing as of — a (2 plus 4 nankiieidin ndhreciatered (hi llions of 
of June 1968 (millions of Dec. 31, 1968 Dec. 31, 1968 Dece31, 1968 Dece31, 1968 plus 6) a ins & 5 te ee Aaa es 
dollars) (millions of ae iy (millions of ae ee ae 
ae (millions of dollars) (millions of companies as of 
dollars) dollars) Dec.31, 1968 
ole (2) (3) (4) (5) (6) (7) (8) (9) (10) 
Piaatie ces 6 5 + ew 0 ez 12 § 78 i) $ 276 § 354 9.1 9.1 $ 3,882 
MOIS oy a O oe a 31 EN 0 31 8.1 8.1 384 
ArIZGn@ee 2 6 « 6 « « 6 @ « ih $ 872 3 345 be a 0 pea ky, 47.0 1345 2,592 
MEaNGSG) ss. 6s 6 se 6 « 0 ee ads 10 92 2 222 314 13.6 Waals 2, 302 
G@mlifornia . .-. « «ee « e 6 4025 15 2,465 8 24,548 31,038 751 65.4 41, 327 
GColortdG )> « « © © «© « « e 4 1,018 Tal 545 iar 0 1, 563 46.2 16.1 3, 384 
Connecticut ..... as O a 1 292 1 789 1,081 25.0 25.0 4, 332 
Delawarees « «2 6 0 6 0 Baes is 4 165 ; 0 165 15.0 15.0 1,102 
District of Columbia ... 1 282 1 489 i 0 771 29.6 18.8 2,602 
mlseliey 6 le i : val 3,230 2k 883 ane O 4113 41.3 8.9 9,954 
Sorel) a 4 1,995 8 176 1 688 2,859 49.7 15.4 5,755 
Hemme cs as 6 6 le ce ee 0 Ae ae O 1 85 85 be? 6.7 13265 
TaaNGMees so « « «-e « 2 446 — 0 os 0 446 43,1 Bo i 1,036 
MieenGia’ ss 6 6 te ee 2 382 72 2,242 9 6,257 8,881 30.7 29.4 28,911 
Tiwana ls 6 + #6 fe ah 83 12 bok 6 - 2,130 2,050 30.4 29.4 8, 684 
Boma. Wee 2 +o 6 8 we : 3 480 67 870 sis 0 1,350 2507 16.6 5,256 
Kameas Gos « « 6 + 6s 8 0 aa 4k 330 ue 0 330 8.2 8.2 4,015 
Reiruciey. . . + . 2 - 2 « 1 398 7 43 ae 0 447 10.8 Lea! 4,068 
Poudgianaes oe ss ce + tl 0 wees 8 734 a 0 934 14.3 14.3 5,143 
ete 2 2 192 2 36 nea O 228 22.8 3.6 998 
Mermvrandes. «6 « © © + « » 1 124 1 10 il 824 958 22.7 19.8 4,212 
Massachusetts ...... : 2 1,895 4 128 4 489 2,512 28.1 6.9 8, 943 
MicWwigan « - + 2 «© © + @ 3 1 203 3 38 — 0 24) 1.4 02 17,641 
Minnesota ....... - 4 4,251 47 Shh = O 4,795 65.5 704 7,316 
MisSeGippl « + « « « « « « 0 Bde: a erate 0 2 618 618 Has Ae: 2562 2,452 
MYpSOUrt 0 Gs 6 « «ss 6 « 3 393 ho 648 6 1,096 2,137 22.2 18.1 9,610 
Montana. cee. oo ss ; 4 667 15 85 ae 0 752 60.0 6.8 1,253 
Nebraska . « « « « « « « « 1 271 49 193 3 579 1,043 38.3 28.3 2.724 
BAU adaene we ees 6 «le o il 522 1 93 0 0 615 70.9 1027 868 
New Hampshire ....... 1 128 5. 46 a O 174 23.8 6.3 730 
New Jersey .....e. ‘ 0 ae 4 123 5 1,012 ies 9.4 9.4 12,072 
New Mexico ..... a 1 162 5 41 al 185 388 35.2 20.5 1,103 
New York> .. 2. ...... 12 14,529 14 14,117 6 20,182 48, 828 64.2 45.1 76,099 
North Carolina ...... 0 ae 2 20 5 2,949 2,969 54.6 54.6 5,437 
North Dakota ....... 3 480 4 16 a x -_ 496 44.0 1.4 1,128 
OhiGmeot fs < « « a 3 ; 3 2,226 26 eels 2 144 3, 583 19.4 7.3 18,470 
Gimlaomal 2 > s+ « « « « « « 0 aera 19 553 3 949 1, 300 29.8 29.8 4356 
OhegOiebeeen ss cus. 5 « © 1 1,430 1 4 2 1,419 2,853 85.3 42.6 3, 343 
Pennsylvania ......e6. 0 ela 2 3 40 9 6,879 6,919 29.1 29.1 23,745 
Rhode Island ....244.. 0 ear 9 850 — 0 850 59.9 59.9 1,420 
South Carolina ...... 0 eh tas a 22 4 721 Wks bo .4 4ho.4 1 752 
South Dakota ....... 2 462 21 105 a, 0 567 47.0 87 1,206 
Tennessee . . - 2. 2 2 eo a 3 203 7 ew 3 1,476 1,810 31.7 28.1 Sr aly: 
PexaGer., 5 + «+ « oars: << 3 1, 118 46 818 4 1,081 3,017 14.8 9.3 20,452 
Utah 5 Se ae eee 2 ALS 5 243 -—_ 0 9R8 64.4 15.9 1,533 
Vermont ..... ; A : 0 Os: a i 22 ate 9) 22 3.2 5/2 688 
Ub 5 2,300 1 4 3 891 3,195 51.2 14.4 6,234 
Weaelameton . . . « 2 « se 3 652 2 951 a 0 1,603 34.3 20.4 4 667 
Wesguevirginia . . + « + s 0 ee 6 106 sto 0 106 4.8 4.8 2,208 
WISCONEINy. =. . - « « + se 10 2,997 > 347 — 0 2,944 37.9 45 74773 
Dyke folup 7) 2 102 7 12 sie 0 214 5520 ea 612 
a... se 106 § 48,863 691 $ 31,863 92 § 76,287 $ 157,013 40.0 27.5 3 392,754 
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“Bank deposits as of June 1968. 
since compilation of these statistics as of Dec. 31, 1968, Chase Manhattan Bank, the Nation's second largest commercial bank, has announced plans to 


form a l-bank holding company. This raises the New York State figure to 21 l-bank holding companies with $47,000,000,000 in commercial bank deposits. This 
addition increases the portion of all commercial bank deposits in New York State held in l-bank holding companies to 62 percent. 


Source: U.S. Congress, House, Committee on Banking and Currency, The Growth of Unregistered Bank Holding Companies--Problems and Prospects. Staff 
Report for the Committee on Banking and Currency, House of Representatives, QJlst Cong., lst sess., 1969, pp. ae : 
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san proper bankirg activities be rigidly defined in a 
ewiftly chang? ns economic and technological envireunment? 


Joes the one-bank holding Savelopment make it more dircfie 
eult fer the federal Supervisory authorities to protect 
the public against the consequences of bank failures’ 


whould there be a differentiation in the regulatory 
trgatment between consglonerate-dominated ane~bank 
holding company, a pank-dominatea one-bank holding 
company, and a multi-nank hoiding conpanyT 
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van the application of the antitrust lawe be ueed to 
inhibit the unrestrained formation of conmzlomerates of 
ail kinds in order te prevent the exeessive buildup of 
economic or financial powex? 


Research Methodoloss 





The easence of this tkesis is an inguiry inte federal 
regulation over the nonbank activities of the banking industry. 
the majority of the information end data were gathered from 
secondary sources. Therce included: congreégional conmnuittes 
hearings and reports, the U.G. Vode, the Utabutes at Lange, 
judicial decisions, peolications, and mencranduns prepared by 
government ani private organizations. 

Pecause oF the inmediacy of the one-bank heidins 
company development, this work cculd not have been accomplished 
within che imeesed timetable if it had not been for the 
writer's physical presence in the Ration’ S capital. The col- 
lection, compilation and anaiysis cf data were immeasurably 
aided oy the expertise availabie from both government and 
private sources in the washington, U.V., area. Cfficisl@ in 
the hixon Administration, the federal bank supervisory agen-~ 

eles, mexbors and staff of the Lenate and House Bankine and 


~vurrency Jommittees, and officers of private interest frroups 
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business of banking. it is concerned with the factora leading 
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to the organigation of financtal congenerics,” the interpenetra- 


tiom of the financial warkets, an? the lemal con roversy 
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ntvered ereumd the question of what is the business of banking. 

"Tne One-Bank Helding Company and the Public Interest,” 
the fourth chapter, is concerned with the question of whether 
Gr not existing legislation is edequate to protect tha public 
from possible abuses of power by the operators of ont-bank 
holding companies. Attention is focused on the Lesues ef bank 
solvency and comcentration of etonemic power. 

Chapter Five ia devoted to an analysis of legislative 
propogals offered by the Administration and menbers of Congress 
for the pyvrpose cf brineinge ome-bank holding companies under 
the regulatory webreile of the federal gevermment. The view- 
points of the federal bank fuvervisory agencies and of private 


interest froups Wiisi also ve presented. 





See infra, p. “8 ror definition. 
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in the conoluding chapter, the writer Bumwerises his 


findings and presents his conclusions as to what should ba the 


serve best the public interests affected by the one-bank 


holding company development. 
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It 1s important to inform the reaé@er of wheat this 
thesis is net avout. In the next chapver it i8 s#@n that banks 
opera ‘n a dual system--there are both state and nationally 
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chartered banks. Lach State has its own banking laws, sone 


of vhich are addressed to the problem cf comtrol ever bank 


available for the completion of this work precluded the exten- 
Bion of the area of etucdy peyoend the meticnal 1 
yecause of the interface of tanking activities between the 
States and because most banks are inagurad by the Pederal 
veposls Insurance Jorporation and thereby subject to federal 
regulatory controls, a reésclution of the problem at wns 
national level virtually emcompaases ite resolution at the 
State level. 

his study is not primarily addregsed to an analysis 
9s the atructure of the American banking eyetem; for example, 
kt ia not concerned with chain banking, branch benking, bank 


mergerez, and interlocking directorates among banks and other 
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-mStitutions. Ror is it specifically addreased to the identifi- 
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on of the numerous contre! and audit procedures employed 
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iS 


means of illupineting 


aceélerating growth of one-bank holéding 


ib will be helpful to sketeon briefiy some oF 


events and developments in our banking 


PUrVvesse of Lanki 





ihe regulation of banking is 


banking: has been subject te reruleation for a 


other Anerican indvetry. It is beth 


Historically, the primary purpese 


authoriaing the regulation of banking has 


protection of the publica interest by securing the 
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end honest practise. a& bamk BuSt have adequate iigunidity to 
be ebls to respond to the currency demands of depgceitor® and 
to meets drainga of funds when chetke are deposit’ with other 
venks, “Bank Solvency affects the oecgnmsic interests of 
Sepovitorse, stovkhold@re anc the cowmunity. Fair wanking 
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ach evement of this objective. 


ne danking systes today is "a dual and eseentially a 
umit bank eysten which has its roots dee@p in American dence 
oratic teadition,"° The @igniTicant characteristic of the 
system is chat it is one in which there are both state and 


mational banks. Sanking is the only roguileted industry where 
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of state and mations) vanks and the total money output 
of gach type. There are almost twice as sany State banks as 
national banks, but the national banka account fer nearly 
twoethinds of all bank apsete. 

Menabership in the Federal. Reserve Uystem is compulsory 
only for federally chartere: banks. Table % depicts tank 
membarship and the money cutput for the various classes of 
banks. ilthcugh leas than one-half of mall Vanks are members, 
‘t is elear that the predominant pertion af the money ontput 
(approximately 85 per cent) of the commercial banke is 
produced by members of the Federal Raserve Tyreten. 

sommercial tanks may le further @ifferentiated inte 
unit banks and branch banks. <A unit bank operates only one 
banking office, and a branch tank offera complete banking 
hervices at tore than one office, The unit dank hes beon the 
backbone of the banking industry. Thie 18 reflectite <cf Une 
nineteenth century pattern of “"numercua, relatively small, 


relatively localiged banks ... (nreferred by); both Sankers 
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nation, Ther comprise wheat Le eeBentially a central bank for 
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the United States. A cemtra: benk i8 & bankers’ bape. i+ 
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does vot directiy serve the public, but supervis those that 


do. It controls the voluwe of bank credits and of the netion' 
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Banks. The Reserve B@nkS are owned by the national bankG in 
ach of twelve regions or Gistricts; tnet is, each bank owns 
@tock in the Pederal Regerve Bank of which it if a& Mewoer. 


funiamentally, membership in the syatea is voluatary. fhe 


menbershin of maticnal banks ia required, but @ reluctant bank 
} 
can always shift to a state charter.” To @¢statlish anmovhner 
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link between ¢ Soarsd and the banking community, the act pro- 
videe for a Federal advisory Council consisting of one nemier 
from ach district. The council's main fumection is Vo advice 


the Board. it exerel as no powers of it3 own. 
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Shanges in the organizeiional structure of the Federal 


Reserve System were incorporated in the National Ganking Act 
27 " * ¢ +m " @ema 
of 1943. The Federal Reserve Ecard was renamed the “Board ef 
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eovernors” and mage the policy-making heal of & cent 
the twelve separate banks wore converted into branckes of 
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which emerged in 1%22 to réapresent the Reserve Eanks and ¢cc~ 


ordinate their open-market activities was reconstructed and 
sranted power to require bank compliance with the operaticnal 
orders of the committee. 

In summary, the organization essentially sonsiste of 


(1) the Beard of Governors, (2) the Federal Cpen Market Von- 
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mittee, (3) the Federnl Advisory Council, (4) the Federal 
Reserve Henks, and (5) the mewber banks. It is not within the 
purpose and secpe of this paper to present the detailed struc- 
tural organization of the Federal Reserve System, nor to 
discuss the operating methods by which the System seeke to 


achieve inherent cbjectives. in passing, however, it shovli te 


noted that the Federal Cren Market Jommittee is “the svaten's 
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host impertent policyemaking body. it Le composed cf the 


soven wenbers of the Board plus the president of the New York 
Federnl Reserve Bank and four other Reserve Eank presidents. 
the voomittee exercises absolute control of the opene-market 
operations of the Neserve tanks. By its control over the 
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over the S~year span af l}el-29. Brom 1536 to Lion, 
6,512 . . . banks suepended, nearly half of thes going 
yanG@er in 19°55 aicowe. Of the I, O00 banks suspending 
yelp 12) end 1664, 11,300 were State banks and 
2,700 were NatlLonal tanks. More than 3% per gent s .. 
gers in communi t i786 with leas than 25,060¢ inhabitants, 
and 25 per cent of the suepending tanks had %o 
asgete of less than 1 million.} 


Jhortly before the inaururation cf rresident Roosevelt, 
the public resnonced toe the epidemic of bank fsilures by a 


- ¢ . ¢ }‘ $ ‘ = ~ * . 
mags “ron on the banks.“ Om March Gy, 1953, Reowsevelt, in 


order to allow the situation ts settle down, clowed ali banks 
“an 
in the United States.” Threéa days later, Jongress passed the 


sseney Banking Act? providing for omierly reopening of the 
banking facilities. This action marked the besinning of a 


ehange in federal policy directed teward the banking industry, 


s, 


with particular emphasis to be placed on the protection of 
depositors and the regulation of interbenk centrol. A "Rew 
yea." was in the waking, and the banking and monetary reforms 
subsequently dealt wera to place tne federal government more 


firmly in the “seat of control" of the dual banking syeten. 


Banking Act of 1943 





She New Jeal's legislative package rer the banking 
industry was primarily contained in the Banking Act of 1954 
and the Banking Act of 1935. ‘The 1935 legislation was pri- 


marily soncerned with the mocternization of the Federal Peserve 
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“Headford, American Government and the Economy, p. 168. 
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commercial from investment banking.” The latter act 
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815,000 per depositor. Ail maticonal bLanke and most atate banks 
are members. TLlate=-chartered banks may eis to have their 
gccounts insured by the federai agency. At present over 9 per 
cent of the netion's banke and about three-fifths of all bank 


denogitse are insured,?+ 


Uf significance to @ later chapter of 
vwhis vaper is the fact that the ineured, state-chartvered banks 
which are not members of the Federal heserve Syston are subject 


to primary federal regulation by the Federal Ceposit Insurance 
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sorporation.~ 


soundnese of the insured banks. In return for the protection, 
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end records by federal ugemeies. The Pederal Da) 
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anoe Corporation exercises primary reeponsibility for the 
comduct of these examinations, tue purpose of which is ta 
agoartain the bank's financial condition ana the sounlness of 
its banking operations. The Jorporation itself examines the 
records cof insured nonmember banks and accepts the reports of 
the Comptroller of the treasury with repari to national UVanks, 
anc of the Board of Governors of the federal Reserve Systen 
with regwari to state banks that are members thereof. 
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legigiation against group banking was section saven of the 





Recford, smericen Government anc the Icaonomy, p. 531. 























—_ | | ee lee eee SS ore Ti) ea! 
- —_ “ey tty et Sewerine’ Ui =? tou SIPs 
ta a —= Tm 44 cee da) «tn Le eer . 

ai pean 40 oe eo tan oe! Beet ee 

a eae oe | ge joann Pe a 
ee Le te Saree Cte Ged Ode Fs Oe tere oe: 1 P 
10 eet) rs 6 oe crt Fe ype — 
penned Mer eAn) tae inet dat) mie ol vee AMD 

eb Ss et etme Wry pe to omnis en eh A 

a ae a 

eo 4, i 

= | 

_ 


i 


















dmagete amrar= 
heed vee at 
li A tlle 

i “kerpeey? 4 
cys rh Set : 
a) pce tmeremas cowed Se 4 
= - | x * boat. 














7 
tmnt 









i 
= a § 5 hae, oe . $ a ry t2, a ee on cA’ » * ™ % ™ 
w aYtOn Wee whe vr A259 ie AG w’ @ Ty I eres Rie secV "s oe G3. il .. b AB Tig oO 


Although the Yanking Act of 193% was net primarily 
» # 3 wo, > 7 er ; ~ « ef ~ 7 ; 2 2? 
Gesigned to regulate bank heidine companies, it 12 &@.gniticeant 


thas it provided for the fir 
the holding company as @pplied to the banking industry. ‘The 


law applied to holding ccempeanies with 50 per cent ownerchip or 


Separation of ownership and control of tbank# and nonbank 
affiliates of bamk holding cenpantes. Puther, contrel ever 
Dank holding company activities was gcught threugh renulsinea 

oe + ue 
holding companies to cbtain permission to vote the stock of 
any fed #0: in netupnr, 
the bank holding company agreed to a number of conditicns: 

re i a 
(l> terminate all connections with ell gecurities companies; 
(2) maintain reserves of carketable assets, other than bank 
% 

notes, of specified amounts; (3) permit examiuations of iteelf 
and of all affiliates by the Yederal Reserve Board; and (5) 


publish statements of comlitions as required.” Violations of 


the rules by national banks entailed the riek of the tosa of 





Antisrust Aét (clayton kot, % 





wr fare ‘ 2 
YAVIIT, th. Ser CLF}, U.S. wOULL y Vol 
- " on fs . 7 -~ ’ ensilitindlensummattatdttes * 
Seen. 12-27, 4H (L9G4). 
2. s | 
Fa, Oh ig 6! 


Governore of the Federal reserve System, 
> (eaghington, 3.0.: Government Printing 





Marows necdier and Jules i. Baeren 
Fe 








“he bank Nolidin 
MViGOs , ix hw ; 









9 
VOEpany (N@w York: Graduate school cf Busi Unie 


mh 


VOnEL TY, L75Sig p. 18s 


: at 
oe =" (eee ee Ae Oo — (ioe ees 


ee 8 ne edt ee 1 OD poe 
"aU. oh oe ae « © eee ale ceeeels 
Qaeee lige 61 OP heen tee fe ——— a 
Ve ot gem eee = eee J ee | 
ees fete wet oe 86) Gee 8 ee! ed 
 i,nL= iin oo ee 
ee eee ee 
eS oe 
ee 
Coe eee ee lee 





aa 

Uheir chacter. A&A @tate bank risked axpuleion frou wewhersgaip 
MA the Pédevel Numesve Fyetes, Sut scot ibe Shatter. The PVES 
wc dia not recubre the nonmeomber DankS affillated with 
uiregistersd holding compani¢s am ineurec by the Federal 
9 sa ruary ag t + 'T ys Marre é SOrnora -§ nd ra may byw 4 & ae Thy ru: art 3 
we ae we ce orb 0d Ph, OE tk ne ~ANG an SS ye wl, ner ts ws me VA ts bad te Ww 4 * a \é i Om. 

Eecitnniavt in 1955, @ werita of Dili BAS Leen re 
‘O enlecke the marpe@e an) acope of holding conpan; regaleatita. 
In thet yoar Dreaicdwent Boosavalt Specifically mentieneg Mand 
Weidine: covpanies with respect to hie ceneral wocemertaenia: 


id ~m & ge , | b as 4 & ty 

y~ ey yy Da) ae yw ~s wera a 4 wee Ae, * phe. em vy 6+ ea os rh oye 

i tot Pad vet wy" -&- CF aa Ne ae he aq ‘wv Fe te! aw Ad 4, - - wee hh a %,4, ba eee ’ & 
ag 


pemeentiration of senneeic pomet: 

“ s i] > pe a s ae 2 2.” ° ¢ jn xe > 
ob + CERN OE amacs at Uhis séeauion leagleldiben Mat 

oy -2 a ; é- ie oe . 
will effectively control the operation of bank holding 
conmanias: crevent hokding companies flo atguizt ne 

{* i J ng ‘ km? 
control of any more banks, directly or indirectly; 
” 


QMeyve7) bj wean k« “On = week Lead fe, ~ RAT ey 


Fat ae 


establishing any more branches; aml make it illegal 


For & hotdise OMmmpany, or any copparstten ar entererine 


~ % «w+ ed. we 


in which it ts finencially interented, te borrew from 
9> well gsaeupities te m bank tn which it holes stcetk. 


4 = 25> w™® 5 bah] ia Ren ws 
QE OSES 1. or 


is 


to 


The weaknesaes cf the 194% Jertalntion ars civiers 
} Sp by * > 1 =e © ~~ ~ bc ~ vr #% A £ ~ 
in 1074, she Board of Governors of the Federal Deserve wrin- 


f 


we 


re 
bs 


“ 3 a > fs & ~~ 4 => * & " : ‘ee ¢ 5 ° te, we, 
being? that (13 effective comtro!t of & Dank Might noe s ¥ 


oie * 
ay 


“ay 
he 


ty af steek, .2)} @ hol4ing company could eypid ree 


@ te 


sf] 
7 
mish 


c+ 
ae 


‘" = a ‘$n ” td ‘es fiw 4 ~~ 4 = % ¥ 
latéton ty inereascing control wlthowt votlmg its stock, and 


*» 


(4, that, @ore serious, the Board's only regulatory woapaen 


was cance®liaticn of registration, thus depriving the nolding 








” ’ = ¢ dive RZ € ae is ig ¢ oh 
2 a PS .e % iD re ar, % x ‘ 
te tte@e @ te” Shel yns & $< , re ele q M2EROe 2.08 C815 SPs ace 
~f tt; ww A 4 4 t >» be aye 2 ~ ged < ~~ on st Ps ¢: ~ 
ve: em (hited States LY Qe? OEE FOO ORS Bee at Lee 
Q i, . A ; 
4 , ; : ‘AWS ) ™ 


a ae pOAAArG Gee, ceed otek) Dee Oc 
i eee ©) eee peered «eet dete aba 
e17%> omee! [7)) eee) peer. “4! aig ety foe ok) Jee 
Tn) ee ee eee 


et + Nn —.— Ripe — ae (goa 
Die ad el) nn 
nd 2 oe — ae 
(cm i =< ot ae 
Tirta daca a eT 
deed Adee Oot eM Om 
eet, hema Tenn 





+s, - 


wrt wre 5S oma Vig 
| . s . ss ees Teo gb 
hei - ae lA) mee . me 


me oe oe eran? Shae 





ay 2 


wober Une. 


or 


tha 


x 
* 


* 
3m q 
tw we 
we 


fi 


hs ee 
en a 


ae ¢ 


<n 
ae 


= Z . 
o CMT) 


> *yw 
~~ asdat , 


- 
4i 


g 3 


ine 


ad 


epand 


& 
~~ 


ang 


an, € se eaas a 
h banking 


t 


beg 


of 


bon 


* ae 
~ OVe re ee he 


a 
* 


t~ 
he 


\ 2 een 
i. aPic, 


: 


4 } 
‘ee Bede 


Ajinmset bri 


* 


“* 
its 


> 
a 


P+ 4 


2 ¢ 
rm & 


at 


tu 


~~ @ 
¢ 


A 
wh 


~z Late 


G2 


My oO Te 4 ary 
m2 «1(S 


+} 
yw 


“3 


= 
«st 


Gli. 


a id o yet 


CG ae a 


the bank 


servation that 


Ty 
o_ 


i’ 


om te Cb 


the 


port with the o 
etructure 


ee Cc a aia 


Yy 
web 


& 


t 


at 


ee Ows 


ir 
“hat 


WAL 


Lo 
re 


pa 


1B) 


oxet 


“ 
* 
“ey 


er expandgion 


‘urth 


z 
4 


-£ new bank hei 


. : 
2k 


ing compani 


ss 
shen 


OD 


P4 
ot 


¢ 
é 
ww 


~~ 
= 
wn? 


ry 


Cr 


het? 


v 


a 


Prov 


TO 


fills 


4 


t; 


TUBAL OUS 


duly ¢l, 


a between 


+ 
w 


te 
“a 


Lis were introdu 


® 


coupanies. 


1 


was 
he 
£ 2 
e- 


a0 
. — 
<4 


d 


ate 
rd 
vd 


*9 


Syste 
hn 


i 


[ahd 
de 


hegerve 


eral 


Pade 


oad 
nd 


a 


ed 


+ 
wd 


<> , s 
woVOPRBEentl 12 


@ \/ @ 


By xu 
sS 
So 
or 
f1 © 
C=? 
ee) 
i x 
$a a 
$5 @ 
Low 
@& ‘2 
hs eg 
> 
rh a 





{9 


pen 3 


d. 


¥ 


ompanies 


rt 
‘aF 


Bank Wolding 


+ 
P~s, 
~4 
S 
3 
fa 
r4 
o 
p+ 
$> % 
ss 
Gg © 
eo 4 
opt ~.4 
fy 
P> 
RW 
e 
¢} 
r4 
“J 
7” 
Se 
a 
aaa? 
ae 
vA 
vend 
F?} 
4 
ae) 
‘3 





soe 





ae 1 > ae —E~ a SS om) * sheer ° 









ie —eEE oe awe 8) er oe Oe 

Sac seeled of oes! Soometse 2 Ome ee) eT OD 

ee en i 
(om eleks ee oe ee 6) 
mh em ain Oe RAL Ce Ne ean Cs 

eh ET ee + | a tomas” Sere maa iz 

| a 

Cee lo 






i. 


a ~— len sneer | 

| ee ee 
“ — S-— 8 « = —— ed Rien raed _ | 
| eee + oo en 

ae ® > 






= > 











: * Bis = 2 4 ~ = fall . b) 2 *e ss ' ap Faia : 
Po foam 4 ~“ Qr. = 4 > { 2 ae 2 Pa @, ™% a” Pwd ™~ wary ¢ 4 > o a . ag + 
bee Sane > ws Pas at. sok .) Sree a. QO PGS x ae vo os Au) — % tof OPS Tapes ee cs per met. ~e , too 


2a, Sh 3 ~ 7 4 i f ¥ PY Ss :. 
Midimg venpecgy fec of iL Myo. 


. 2. ~ _ » 4 ire $ 1@* yy 2 _ a 
-h@ @eupaneion cf cettladn Gamk heading -OoRMETLem to 


bad 4 m > = oe * ~ 
* ~ ae ‘ > “A - ¢ < ase eK Fr OD Cyerntre > ty mea t ¢ tr 3 > S| « ,Lac et A 
etn ie CL BOER. BON 5 Pee UIC Ug. Gea of VHS 2) Alle Va 


wm or ve » i HY a a, x, ! e & 
this expumsion was One Toneeem@erien vorpemalivn: 


-o.-- PLANLARCT ACH vorporation «e » » SF We ont of 194° eR 
acquired “7 banks operating & total of GO1% banking offices 
2 — ey Fe Lalifornia, Neveds, Opegen, a8. Yaehi mot, 

By that date, Sreneganerica banks seccaunmted for Bore than 
SO” OF ant bank i var offiews enl over 925 of all commercial 
DuREL CO OB. tH it; the flLye states, netween jettwoer 31, 
1925 amd December 31, 1946 the Prensermerica Broun ecquilred 

FE — 


» J ¢ 

126 banke anil established os new Pramches lm tie Livee-satate 
afew. NOrecv@r, 2% Ow ll = operated &@ wide Variety of 
nonbawik Luginesses with agere@rate reschrces of over 
275 maillien. These Sua mee — imeiudet Peai e8tatle 
insurance, the uanufacture of Gieael tngines, anc t} 
Miying, process sing, md sells m: of Tigh end seatoou4.- 


ro 


ote - ~ « i ? — art 2 o m2 ‘ Ber — 2 
(he purpose of Phe Pank Neleding Company Act 138 yo-~ 
<4 % . ‘¢ Vv rr 4 - he Ton t Ne » ye M ‘ 
Pold: .L; oo prevent undue cemea@ntratides of sanking cesocrces 
Free, téa@ivnne fHomtrolled pw any bok hol2ine robranyzs UN ue 
ot te Gig ws ants we SD Men ~ YS a o% Ki ¢ ny Reeds 5 a » art? be wt 3.3 . = Ge TAS Hay 9 t %. r wd > 


oF 


reguire the diveetiture of nonbanking interests by bank hoictiag 


J 
eompanies. accordingly, it provides for the razeletion of three 
ny . a “ed iy ° hd # a ——— * 7 e 

principal activities: <«l; the formation and regigtration of 


holding ce fhe further scquisitions of Danks by 


t4 

te 5 
ie ta 
e 
C3 
J 
és 
oS 
& 


these companie 2) the types of permissiovie nonbanking busi- 


Fs 
Sd 
fa 


s @ 


nesses authorized for ragistered companies, with the requirenent 


for divestiture of unauthorized activities; and (3) financial 





il. ) , a . be at “s 
willias f., Jpshaw, "“rederal féegulation of bank Holding 
JEnpaniste-I," Federal Deserve Hank of Pichmond: Monta f 
HOViaW, US Lober, Lem Dy ©. 


“~—" = “@ UA? ‘ee ; — eee 


—_— I = eee ee 
. ese C4 ber Chee + oe 
ee ee ee (=) = a | 
Cen a CEL) ele Se » ee «pall 
oe Se ee ee ne fama F 
ce ee ee ee I, | 
| 4 “ 



























fame 7 . 






? 





“~ 










, yY 


| ‘ - ipa a ; 7 
par = Tt Severs yo = 
; # -~ 7% y, eae — > j — ‘ = 









Se sea = © 
m Bre ong fet 5 t0e sPomomts ra 
‘ tage nena 











7? 
saat 
ow 


res 


°° 
cog 


1% FR 
tt Aa 


. e-¢ 
ning betwe 


oA 


2 


wed 


* = ero 
at 4 e. ity eve 


ederal : 


4 
i; 


bad 


tna 


a, * 
we 


oF eee Ne ; 
woe SnNOoOYVsS 


a 
he 


@ 


the Roar 


“fh 


— 
} 


Qi Py sal 


WOoS 


© Att, 


7414 


cy 


ee 
a, 


ats 
oe 


ea 


3 


} 
ae 


? 


t 


} 


+o 
yO 


O03 


3 


ee] 


int 


he genera 
a niumter 


hare @ 


Pa) 
eZ 


er 
eae 


fi? 


4- 


HRV estwe»r 


% 
4 


the 


a 
hy 
ia 


C 


bank hot 


VAaSPany 


ne Company 


5° 


4 ori 


” 
? 


t 


Pde 
re 


2 


4s 
® 


was, 


vf 


2 
4A ode 


> 
& 


-® 


Lex 


on 1 


ca Row 


% 
-% 


aeer 


a 


pesa 


at 


ov" 


POM 


et 
Da 


1s 


4 
ich 


is 


nm and 


ric 


oh 


arganiz 


o 
+4 


4s 
rn 
e¢ 
t> 
ont 
ee ] 


at 


SXSGpst 


@@ of 1° 


Yo 
Vf ee 


ue 


Teak st ¢P 


~ 
7 


rnal 


bu 
ive 


ia 


%, 
4 


bhi 


ais 


thet 


um companios 


P| ¥ r* at 
and sobtadi 


banks 


o * 


nonban) 


4 


(> 


Te 


vy nn 
wm ‘r y 


4 


mse 
ts UWE 


ia 9 
v 


ya « 


‘ 
+ 
ae 


Liv, 


1 oN 
° | ie « 
a re 





@ a 
oe $3 
i - to 

* 4? 

a) £4 

© a 

‘es Ca 

. uw 

wi +? 
ti p 
> 9 ’ 
? + 
~ ® 
.# 
rx 
i 
i3 
€ . q 
-« 
34 “¢ 
os 4 
= é 
ae S 
oP o 
tt an 
ns ~ 
fe’ 
ii Ci 
as ‘dale, 
y 4 
-3 


= 
we 


ont 


‘ ; 


ea 













——— ow ers eee tig ee ae Cll 
Mh eh 
et eet Ue Bee oe eee GL ee i 
i le Meh a OI GE) nlbet oe Cee 
mt a Nn ee me oe mem. lle ! 
ceed ee et et Se LE OE Te Et emhne © > 
ee ee ad 
Wind. dae Fr Sam Op hen Ah tag 


~. ag a. Se | 







































— yd 


be 








| —— — ate ait _——- 
_—— . 7 a — 





| oe a ae ede on 

ae = > og tr naon Na sng 

—_ a - ee ee ee 
- Een |S 


ye a = = “Sees ae ae va. "i 


= a —_—_—— & eed v 
<> oo 
2 “ ae _ ~ 
» -— 
=~ > 7“ ‘ aI > 


—__— es 


Bsn) 

7 rd 
copeigered by the Beart of covernots of the Feddral © werve 
wo Ne or Pe ¥ Ke} BOS ed wt - ‘wt Sie we Cm ww nF a Ne » es rte when ‘ att tau « 
«Ms . ~ + <5 Fy ° * . % - « & .] 
Systerc to ve oo “closely related” to banking a® te te 2 


my ord > b ‘ ‘id ls hg Pe oe a +79 | % 43 ~~ gs a _ 
proper incident thereto” end therefore mel required to om 


their repeal on grounds that ther cannot be Juetified in 


Tt was noted in the preceding chapter that the @xclu- 


gion of ong-bank holding companies from federal reguiatery 
comtrols provided thse legal baeglae for banka to form Holding 


0 


Spanies and, im addition, to invest in nmenhanking ass 


without the necessity of registering as a bank holding company. 


% a 


ts 
ey 


tered hank 


_ 


The prohibition of nonbanking interests i 


yy Fe eS 

holding coupanies was an atvempt by the legislators to prevent 
potential abusea by the management in cemmen to beth banks and 
nonbankinis orwanizgations. It i8 rational to assume that 
abuses that could occur between a nonvbanking company and two 
neanks could also occur between a nonbanking company and one 


bank. 


Dank ilergeer 40% of 1950 

Tt wec not until tee middle part of this century that 
bamns became threatenal with litipation under the antitrupt 
lawS. Bank ucreers were lowked upon 45 & meann of "rescuing 


path to monopelistic 


or 
LS 
oe 
5 
ss 


- ~~ a fo 4 ae ¢ & a 
roundering Lastitutions 





& ue % ; ~ “tha 
Vevey ~ORErESS, GPNnate, 


hd 
Airrency, Resort. of che Bogre Of Govern 
serve Gyaten on Esnk 3 
cn GOSS. , 


¢ on wanking and 
af the Bederal he= 


















Ca a) hen, 
a fo % Pe See Fe 


—n * (ee eS @ § Se ee >on eo! o9¢er* oe 
_ -—_—— —- sevceeld & “Seeeeey “Meee” © + Oye 
ow Geetepet (ee ered ae A] Cet — 
erin Sel a oe Sele lee Gee har He ore 
—* inape bat OS te ae oc FRY Slee com cae 
-_ttVeed 4 aa ar 1000 elemmme oe eve 


i msn Ws aad 
90h meme get edt eee 


ee 
ee yeah hhh ahh wham 
mein wg win, = En 








AyS cL 


wie is SE 
ow a alit Sis. om ond — 











or 
~w i 


~ ae iy ° ‘ & rd = Lied * as! bee Pa . hd - RD - os 
restraintie"; soresever, it wee “felt chat since Lanking vas 

*~ = =| “L. e wy ie ry ® ® id om q a a ™ : 
ragulated by specific Saderal and Ustate statutes the awtiltrust 


mt 4 ~ om « “ a4 col a ad a he : 22 1 ld i «2 
lawe did nol generally apply.’ igior ta 1282 the actions 
AB wm SW = ~ ° on - F “g ~] wo F ~ *. $ a -_ ” 
weaken uy the oepemiment of JUSrice to @peply the elitrest Lewe 
~) the canging imlustry were minimal @nd met with livited 
Succese, 
Quping the late 1O40'’s the acquisitions af stock and/or 
Secs f rm Ore 1a pee by Neamer Amat 4 ant OPE A 
B&BS a oO OB tem sin % i hea Da ci uf non Dan Ein so por ue *. LOTR ES 0° a 
under adminiatrative and legislative seratiny. 
sovernors of the Federal “eserve Cyetem, in a major test of 
~4 ~~ $2 , as Z « ‘ — ‘ 2 
the Vlayton Antitrust Act, initiated 4 proeseiing ageinst the 
7s ar’ 4 5 : 4 $ i“ ‘A 3 in 3s, wer : : ~ 
Lransamerica Lorporation under sectiens seven and eleven, 


alleging the eyatematic acquisition 


C 
ao five steves. The result of this aetion 


3 


independent banks 
we free wo, * : > 2. wm . ~, ~ F 4 
we5 2 1552 anier by the Board tc Transatierica to divest iteel? 


oY forty-seven banks, but it was set aside by a cirauit court 


E3 
) 


o 
my 


appeal and the Jupre 
In 1956, the Celler-Zefsuver ameniment 
Act was passed by vongress and brought corpurate merger by 


asaet acquisition as well es8 stock acquisition within section 


geven of the Clayton act, trrovisions fer the regulation eof 


oY bank mergers were not included in this legislation. 








og ° e nF 5 

Oo ofa: oF Se . ae wv /e 

ry ~g 5 - core 
We Je 2ORE 9 ruse ei 


ot ace bras YS 
i” 


eae 
bos ‘ 
‘d Mm - ae! 
2h 1% Secs. ° % a Wea ie 


—_—-_—ion om Veer? a 26 Vet (°C 


ie At dete Or Sa UTnte mm 2h a= | > 


oie aa Geel ee <r = erent - tir =e 


—) _——Zg Tt Var mnt & ae on me 


ini ae +e be ee moe Vite eee nha 


ret eaee Rae De Pertti pe © 


———> 


nd 


i>) aah ome ere 


een 





°~4 


oe. t wad 
wet 


5 Re 
Tarn 2 


PAS 
= 


“ha 


a4 


% vneguire the #erutiog o 


ma 
va 


- wu. ae 
Omar’ Wen 


ai 


Ty 
ue 


-he 


aod 


te. 3 
gos. . 


28 GOO 


er, 
i 
Lad 


agen- 


Sther two 


Be 
$2 


* 


or 


3 


Sethi 


Ad 


ar 
y 


S2E2°t38 


a 
ra 


oy Uy Sh trey + 
~$,eri © 


<y% 
wt 4 »* 


over the 


i. 


CMLTO 


@ 
tes | 
ay 


bod 


RSsvonsi_dsil 


® 


>? 
nD 
ta} 
> 


8 


She ne 


of 


SU Pa 


~ 
1 
ter be 


derally insured 


# dy 
ae s 


federal 


banks whic 


¢ 


we 
Cs 


orporation fo 


14 


4 


pve] 


ADT O 


Tonal 


nat. 


t Ve 


Ks an 


Dan 


a 


and insignificant number of banks that are nonmembers of the 


2a] 


’ 
% 


-t 
4.% 


Tea 
Ae e 


ao mot inévred by the 


Yen and a. 


serve Sys 


* 


rporation. 


i a 
tna 


e 


PSI: 


* 
a 


sit Ins 


IeDS 


the 


plication, 


eting upon 4n ap 


in 2 


Tiw 


a 
e 
ad 


ami oc 


é 


: ator y 
win 5 


al 


Lal 


aa 


3 
4 


Yt. 
a f 


4 
oe 


th 


Yar 


Cr ae 


‘ed 
ae 
45 
“ry 
a | 


and 


$ & =e 
a vf 


by 


OR 


ae ¢ 


Geof Fi 


¢: 


™ 
ty 
ae 


Am 


od 
& 


we 


~ & 
ra 


nvenien: 


ym 
we SA 


) the 


‘ 
y 


prospec tas 


| 


ss 


eoneigstent 


Oe 


Or not i 


“eY 
.s 


- 


whe vh 


ta corporate powers a 





5 





/ * 


7: Foe 





: —_ << 2 a ee au cee ae Qe & 
— wt are lmelinee! 4) bbe cel ee cE a am! 


ieee ts (== <a 


> —_—t oa aaie® 
ticle tom ak 
2 ee 0) ey A enka | lll 

| OCRNES 6 He bee Het oe ———- * @ 0) it tlle 
eee ee a, ae 


alien ieee tien Le | 


c 
OD Fe Bebe! beter ot , 


. 








om 
; 

‘af 

~ S wo 


4a 


@S cl@tep Lal Comers rome cor thé 
wd wee et RM Se aa | a w OL I £3 F ra we ON = he Ws fA an 


~ 


¢ 6 ae » é y 1 ’ 
Wurpose of Lhe @ct. ifs 


4 * 7 z + i“. : ¥, ~ eS ta - x. be fe ‘a - t M 
decisive fectop: in Che daterniuation of a bank merger ruling 
~ his at 4 were. « ry ~~ A > Ww ~ 4 : a A 

bo De Solvency, convenience and compeiitlive erfer 





¥ 4 +. % 4. ~. <* a. 2 « aes a we ” ‘ oo, Bee Bains 
wain thrust of which was almed at bringing the Pank Ticléing 
ee a “ % » eas 2 om x Stk , + Ss ba 4 ; — ee 
Jegpenhy Act into confermivoy with chr Kenk Nerger 4257 cE LW. 
oe * - fe “—~ 7 : SS be — i aie & ‘ 7 “ x 
wader H@etion Sic; of the 1°56 Act, The Boara of 


Au: , ° ~ A ve ; sd Fae cy » ° 
Tevernora must censiger five factore in any formation or 


jo 
-. 
2 
ia 
ba 


ee 
var 
of 

bexal o 
} 


2 
e 


£ 4.¢ . a ny - > a ¢ ‘\ $* a ro CS a a 
Sition case. Thase are: (1) the financial history and «a 


A 


KE 


tip 


4 


on of the ceupeny or coupunies ami the Laaks concerned 


=e 


Che areas concerned; and (5: whether: oo not the effect of re 
aequiaitian or merger wokld be to @xpand the size or axtant of 
the bank holding company syaten invclved ver 
tent with adequate and sound banking, the public interest, and 
che preservation of banking competition. 


rrobleme were minor in deciding individual cases with 


* 


reaspect to the first three factors; however, in applying the 


third and fourth, ths board experienced sajor difficulties in 





1 


be) = “py Find a] ‘2 TT? a” be! ~~ & ier? oe, 
board ef Havernorée of the Federal DP serve Ope ter 


2 
Annual Report, 1960 (vashington, D.v.: Government brinting 
{ CL Lee “ o ; ™ 2 


a wow | ri 


L3e>, Statutes ec Derge, ite, Pub. be. 












nn aw jane ez. ima 5 , i. i a. | 


: 
—- ——_ = ie -—— ere eee ee Oe - @ oe 


‘ oo i Oe ee oo et Vea a» q 


=~ 













<>? 


Neer cre kee! BANE cee wt) me 
[eee as as Po 


‘eee ey oe et > 


el ile 
: — wit —- 


ooeliendiatiniad 


Ce eo 
2 ——- 









: 





———— 


















ss 





ee 
, See ee ee Aiea 
ee ne 


“4 Siecye ees eee nt et 














wience end neede umder the fourths aesentilieaily, the problex 
was one of reconciling public utility-trpe standeris relating 
to the convenience, needs, and welfare of the affected comruni- 
CieS with antitruet factors involving competition end bankixz 
concentration, As & consequence of thie problem, doth the 


Sank Mermer Act and whe bank Holding Company act were amended 


* 


in 1966° to provide uniform staniards fer judecing prepesed 
mergers or consolidations by banks, preposed Pank holding 


company formations and preposed acquisitions by bank holding 


ee) 


tempanies. rhe former criteria was replaced with substantially 
the identical language in the amending lezislation. 


des that 


}-* 


Section Fle; of the Bank Holding vospany 4ct now prov 


= 


che Board shall not approve 
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reguit in @ monopoly, or which would be in furtherance 
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aection of the country may be Substantially to iessen 
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in any other manner would be in restraint of trade, 
unless it finds that the anti-competitive effects of 
tna payee transaction are clearly outweighed in the 
pRolt ¢ interest by the probable affect of thea trans- 
action in mee cing the convenience and needs of the 
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CHAPTER IIT 
VEDAS OFFER DHE FWRUPER “XID INGE JF BANC ING 


«ith regard to the absence of federal jurisdiction and 
control over the activities of one-bank holding companios, the 
Significance of the definition of a rogietered bank holcing 
company, as set forth in the Bank dolding Company Act of LODE, 
MAS aldressecd in the introductorr chapter to thie paper. in 
this chapter, the discussion will be addressed toa the factors 
regpongivtie for the recent prominence of the one~bank holding 
sonpany structure. it will be demonstrated that these factors 


reveal a basic problem which begwa the question of what 


eonstitutes tha businese of banking. 


There were 7OS one-jbank holding companies ag of Jecenm- 
Rk 4 1968.' Yor the purpeses of this study, it is helpfui 

to categorize these companies aa follows: (1) the “traditional” 
one=-bank holding company, (2) the “conglomerate” company, and 
(4) the "congeneric” vank holding company. 

She traditional form comprises the majority of the 
723 auch companies mentioned above. Most often, these involve 
small banke in which, for one reasen or another, it has been 
founc feasible or attractive to have ownership itn the corpo- 


rate form. Felph ile “aum, a former president of the 
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re, im moet cases, closely heli family scorpcrations. 
ngual situation is one in whieh @ preminent loreal family owns 
the bank, the insurance compeny, the real estate agency, and 
the mortuary im a small town. Nuany ef these are longs 
eetavlished companies. 

che comgiomerate Yvform Ls one in which the business of 
banking is incidental to its majer activity or i cf minor 
importance to its total activity. Traditionally, this organi- 
sational structure has involveé anmall or medium sized banks 

hieh functien primarily ae a facility for the convenience of 

employees. sithin recent years, however, large nonbanking 
corporations have acquired banking instituticens ac part of 
their weneral div ification plang, which may include a 
vearicotiy of corporate businesses, and for the most successful 
operation of which it is fei that the ownership of a vank 
wiil be use ful.® 

uae gongeneric forms of one-bank haliiug company is 
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It 36 & trite exprassion, hut nevertheless carrect, to 
nete that the world of today is far different from that which 
prevailed a third of a century ago; when regulation was 
deerme!’ to be the road to salvation for a large aegment of 
America's industrial well-baing, competition was frowned upon, 
and demand deposits and business loans were thousht to be the 
natural functions of commercial banks. The rejection of compe- 
titicn and the endorsement of regulation or Supervigaion as a 
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Guch legislation as tne hational Industrial Recovery Act-~ lllus- 
trates the intensity with which econogic growth tnrough 
governnent regulation was intended to replace the free 


mechaniam of the marketplace. 
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There have Deen severe) ether deveicpmente cf sisnifi- 


eerce to commercial tanking, developments which have slowly 


os 


Aa 


wien @athering momtntua while chang'‘ag the basic pole of Wank- 
ing in the American economy. Moreover, within the past few 
years they have accelerated. The re@ult has been the recent 
ruan by banks acrose the natten tc adopt the fimancial com 
generic Structure, 

These Gevelcpments may be categorized for diecuseion 
in the form of the sub-roles played by fortes whith have cen= 
tredimited vo the chamging reie of ths waskingg in@wetny. The 
players are: (1) the Goart cf Governors of the Fotleral 
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Reserve, (2, the technological innovators and the bank custom 
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2) the avcituces of investors, and (4) the United Ovates 
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ane Seard of covernorse of 
the sederel “eserve 


Vhe full emergence of the vrederal Kkeserve as a central 


bank after 1945 has Leen evolutionsr;y in ite effect on the 


b ahi 


changins nueture of the banking business. Banks Lave entered 
inte the type ef geposit and lending business from which they 


have refrained in esrlier yeors, 
~ - »« ne impact was delayed by world var Ii, #& well as 
by the preponderance of Dank aasete in She form of U,.., 
Odligatisons. cut since ivSl, when the Federal ieserve 
recovered its inde, endence from wartiae financing corn- 
straints, it has been guite clear that if commercial 
banks were to grow at & pace COnsistent with demands of 
the econeny, it could net be through derendence on demand 
dev,ositse. shus the years since i495, have seen ae remarh- 
Qoig sPowth in savings ani tine deposite in commercial 
banks while tre vrovt! of demand deposits has been much 
slower, ~ 


when the seGeral reserve, in 1361, encourawec devel- 
opment of tne negotiable deposit certificate anc reisec the 
ceiling on savings to 4 per cent, the result wa. an acc@iera- 
tion in the prowth of savings andi time deposite, but it was not 
without costs. « revolution i: bank deposit com etitiveress 
was unleasgiied anc banka have had to pay inereasinul), higher 
snterest rates te attract custoaers,” 

e « « An the ;rocess, bank credit crowth soared while 


profit margins fell, putting bank aunauenents under cevere 
pressure to melntain seceptable earnings levels for 
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“Pavia oc. Cates, "“rers;pective on the Hus’. to Une-’ ank 
Roledsing Companiee,” Bankeré iveontrig, Tertecber, 196%, 0. ee. 
he sgaximum rate uncer .¢gusation < was set Dy tiie vedeval 

| in Jumaorve i926, It waa raieed 
eGo 2 er Gert on Jduusry i, UYS7, te * per cust on deme? i, 
YGe, to 4A ver cert on Novemler J4, 1664, to SA per cent on 
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vecerber G, 1565, and tu Ge per cent on April 19, I 
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Ceoateu growing fagter than earning 
Raehard i, Cooley, president of the ealls Farge Bank of San 
Francisco (the elewenth largest in the United Ctates,, has 
referred to the triple imcrease in the interest costa of time 


1e@OD0Sits @8 a najor reason for the Gecigion of ells Fargo to 


ay 


% 


form @ on@-bank nolding company, 2 move which will grovide the 
bank @¢asicr access te new fleids where woney, credit, and 
Pinancial services could be profitably eaplored. a 
it is appropriate to note that the Ffaederai Reserve, by 
effecting policy which stimulated the prowth of costly time 
deposits, stimulatec an appetite for profitable assets which 
traditional banking practices could not fully eatisfy. The 
banking industry, in meeting this challenge, has developed a 


new breed of managers who have a broader perspective than the 


eer 


bank managers of earlier genérations. These men have the 
education and energy to find prefitable uses for idle time 
deposits. “it ia @ paralcx that the Federal Yeserve, the 
source of the basic stimulus, hae been Severely criticized for 
excessive gupervisory restrictions on the use of funda.?7 
th reepect so the abliity of the managoeent of the 

emerging one-bank holding sompanios to meet the challenges cof 
today's changing environment, fear has been expressed over 
woether bank sanagenments can do justice te the traditional 


ae ) & 
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banking business ae well ag to the other businesaes wilch may 








wooley, “Vne-j-Bank Nolding vompany Boosts Banks'," p. 4. 


~ate&, “iush to One-sank Holding vorpanies,” p. 22. 
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could be presented Tor alwost any 
nk OF any maior change in the 
inetiivtion. Phe eeniegr bvenkize 

oti which ure really the domi- 


etivicy, ate much more 


managere than bankers in the convant ional sense. Moreover, 
the introduction of the cohellenge and pee of a cone 
generic might be the very ingredient some ingtitutions 

need tao destroy the image of routineneces which has affected 
bamk recruiting, for mer and offers a challenge and the 


financial rewards te get 
this industry.+ 


the beat of the college crop into 
i? 
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ingeed, the financial congeneric development ile viewed as an 
infusion inte the dvanking industry of “much meeded new life," 
wherein the line of “acivancerent, participation in policy 

formation, a higher pay wi soni~-autononous 
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as applied to the bank~ 


Ang induetry. It i® sufficient to nete that within the last 
decade the incustry has pro@ereesea from the Magnetic Ink 
wAaracter Reaognition nilestone to blueprints for a cashless 
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consumer demand for banking gervices, wateoh sam bo Batiritute 


to Ghe rising expectations ef tne publics amd to Che regult of 


nd ¢ 


¥ an * “ nef, 6, M « Re b —=,3 Ne 't 4 a © am, 4 
innovations by commercial tahke. The latter is probably pre- 


ay 


dominant, but the important point is that the demand exists. 
ime ividuals, wusinessea@a, tax exempt inatlivtlome, end total 
governments are lesking to banke for conmvremient new strvices 
slither related to Lbanking or considered incidental to the 
tesiness of banking, tme raesuit ef which cammandé the expansion 


of the traditional banking functions. 
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Jirectiy related to the preblem of incremting coste for 
funds supplied by bank customers ico the maintenance of satis- 
factory attitudes toward tanking by the investmerrt public. 
Large publicly heid comantes aust compete for the share} 
holder's favor. it is not unreasonable to agsert that “s¥ock- 
holders often have a loyally no greater than their capital— 
geing taw liability.” pak Sank manatersa aust justizy their 


a 


yerformance to eharcholders on the ba@ise of dividends, camings 
Browth and marketability. 

in relation to ¢arnings and bock~valué, the warket- 
ability ef bank stocks during 19606 was at the loweoet level 
ince the 1950's.* Covlously, investment capital for banking 
nae been diluted wy the iure of Breater capital-~gains in other 


Kinds of corporate enterprise. 





“vetee, “Fush to Gne-Bank Aolding Vompanies," no. 24. 
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ne preainent bank Stock analyst tdentifies Uwe 
reactions to the relatively low value cf bank Steckea: (1) non- 
panKking DetlLness samagers, who realize the underiying petenviat 
of banking, act on oppertunttiea to ecquire centrol of banks 
at reasonable costes aml 2, the vilnerabll ty te changes of 
control of banking entitiea spur exieting Senarenents towand 


yonmMe emeEmes of whic 
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alopling the commeneric structure, the an 


verve to informs investors that wanagement i6 prompresgcive ent 
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Chat future earnings w nigher, thereby causing favorable 


action in the treading of the ar 
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Jncderiying the pesmisalveness of the Federal Rexerve, 
the technological advances in the banking industry, and the 
soneemn of investors has been a change in the philosophy of 
waoat role competition ought te play in banking. 

Durdag the 1930's, the congressional purpese of banking 
legislation, in an effort to eliminate the deleterleus effects 
that exce@aive competition held for the solvency of banks, wap 
fooused toward the application of competitive restraints on 
the tenking industry. ince then, “by obatutorvy direction amd 
oy jwitelal interpretation, commercial banks are conatantly 


prodded to engage in a degree of competition which would have 


“~ 


o@en unthinkable in the sarly i040's. 
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avserptions of banka occurred im the Jnited Gtatles Setween 
L500 aund 1260, Jeepite these acguiSLtions in an imftwubtrs 
lLevele of cumcentration in geanr 
geographic markets, there was general, theugh not unanlaoas, 
S&erenment throughout the Ranking cosmaunity that the antitrust 


~ a ale e = 4 8 2 , be : % wae ™ 
jaw@ 410 not cover mergers in that incuairy. The Oapreeec 


* ? s fa be 4 b 2 
jourt Gecision in United Cbates v. Fhiledelphia Natienal Bank” 


~? 


on dvgume LY, 1363, however, clearly established that banks were 
subject to the antitrust Laws, 

in arriving at the Gecisica, the Supreme court 
rejected the “public interest" criteria contained im the Bank 


Merger act of 195°, which the bank #upervisary agencies are 
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evaluating the merite of a given 


wane consslidcation; amd stressed the anticompetitive affects 


£ such @ Berger: 
o « « *& AF Giear, however, that a ferger the effect of 
Which “sey be oubatantially to leasen compatiticn™ is not 
saved becayse, on Bome ultimate reckoning of social or 
economic debile and orsdita it may be Agoned beneficial 
A value cho.ee of such agri tude i® beyond the ordinary 
limite of Jaca iclal ccoapeteace, and in any event has been 
gade for usp al re by vongrees when Lt enacted the 
anended paragrap “d " [OellereKefa: uver saendment to tite 
shay COG etl, eeeia determined to preserve ouc tradi- 


timally competitive eaconomy, it therefore proscribed 
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varald ©. Fischer, American Benking Structure (Hew 
-Olumbvin University :rass, if68:. D. 2/7. 
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« “5.5. %. Piile@elphia Watieneal Benk, 476 Vgat® (ULE: !, 
421 (1963). Hereafter called the Philaleliphia came. Two 
earlier cases SAVOL VERE estaa holding companies were challenged 
under paragraph 7 of the Viay ton Act, bub neither was heard by 
the Dupree lourt-~Trangumer! ica Corperation v. Poert of Gover- 


nors of the Peteral Csserve oyster (LORS S, ané 0.8. ¥. Pires 
Amerioa Corperation (13993). 
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of the Thilaéeiehia case is thet the decision if Goamed te 
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prevent effective challenges of serg@era Yetween banks €nd Other 


Ta wim in ihiladelphisa, the government lawyers hac 
to argue thet the deposit fimction was & oank |S linge of 
fomacrece, and therefore that the propesed merger with 
Girard Trust Led te an anti-competitive share of the 
relevant market. 

Tut Look what happens: if “banking” (narrowly defined > 


Aoag indeed gonstitute a market sotally Glatinet from 
con@umer; Pineane@®, . » . #tc., then bank-congene ri © @cgqui- 
@itions cannot possibly produce @ concen*ratiocn of 
economic power (by banks;. If on the other re the 
department were to challenge congenerlce on the tasis 
of speacifi«c “Lines of commerce," then the so-called 
"eoncentration raties"” in bankh-to-bank mergers {caleu- 
lated Largely on deposit and ican sharc-of narket ) would 
ogicaliy have to be reduced in terme of tlhe perticular 
ae, sarkets tmvolved.« 


The tmupert of this observation is that the action taken by 
the gustice Jspaxrtment in the Philaceiphie case hag provided 
addsd legal basis for one-bank holding companica to acqgui 
nonbanking financiat inetitutions. 

zt is now apparent why financial congmenerics have been 


organised in recent months. a burgeoning economy 15 making 


: 


ever larger and here ceupisex dewands upca the banking industry. 
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Jubstantial chanwes in the deposit mix ef tanks have adde 
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GQignificantly to their comts, while technological Coevelopweents 


Aold out promige for aubstanmtial savings. Bank managers art 





American Tanking 3trmcture, p. 421. 
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baing urged te become more competitive, while at the save tise 
. 4 . ~4 +4 7. ‘ te a % , 2 te. 7 Rt hes 
banking is Still gubjected to the fairly rettrictive “strait- 

’ +” te 6° 3 —~ wwe > > ? 9 ped € che neph ° 5 & 
past thirty-six years. Mor¢ever, when attompts are mata te 


react to these pressures, banks frequentiy Tine that the 


Peder Reserve i6 uneyupathetic te expanciun, or as will UF 
“ Ad a y y i dan re , h ar i 2 a 
developed later in this chapter, that comupstitore in fielie«e 


which benks attempt to enter bend every efToert to reetrain tue 
banks on grounds thet the particular activity concerned ibs not 


"oroper” to the business of banking. 





The underlying preseures ldentified above have cauard 
banke end mnonbanking financiel intermediaries to penetrate each 
Other's historical preservem. Areas invaded by commercial 
benke include bond underwriting, sortgage servicer, credit 
camia, mutual funds, ingurance, clectronic @ata processl 
equipment jearing, and factoring. Activities of this kind ane 
being conducted directiy by operation components of the vanks 
and/or indirectly through corporate eaubtsidiarics. 

interpenetration is not a Gne-way street Nonbanking 
finencial institutions have acguired benking interestw. The 
hergest independent financial institution in ite field, c.1.7. 
Commercial Corporation, enterea commercial Banking ig 1965 


through the acquisition of Meadoewbroek Netional Bank of Hew 


York. The subsequent rerger of Meadowbrook with the Bank of 


North America resulted in the ecatrsei of 1.6 billian adollars 
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it is apparent that banky and othyr Tinancial orgkhi- 
i . ya b 2 4 ao, 4 "ad 2 . 2 ~~: & , *. 1.5 : ve es ‘ 
Eatione will intensify their compe@tition. AS Ch# competition 


[ate ise ¢ % 4 r 4. : ee - - ws 4 * 
iner@ases, each fore can ba exprectad to take on tere of the 
Shavices of ite campeltiters in an attempt to avolé an oarniiite 


Squeese Uhrough diversification. it 18 reported that banks 


wa 


bvelleve the tying of cr@adat card and check credaqit services te 


‘ 


be the wost eflLective weapon im tne competition for loans with 
nonbanking Simeancial organisations, irvhur iH. vourghon, 

president of the Ravional League of lowured Jevings and boan 
Agecciavions, tellieyss that the Savings umd loan industry is 


cL138 to meet the 
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going to tiave to "preas hard for competitive % 
2 


ine entry of banks into activities not related ‘so 
their historical operations has not oniy met increased competi- 
tive resiasteamce in the fimanc.@l markets, but) has oncountered 
organised oppesition fran other financial interest groups, 
opposition which challenges the banks' entry into these acvivi- 
ties through the wechanigm of legal process. The cumplainte 


are thal danke are Seeking to engage in activit.es which are 
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banking interests. Uns thing is certain, the proce@dings are 
expyngive ani time-consuming; they delay (i? not restrict) 
operations in the disputed activities, and they inavolve complex 
aad conflict: suverpretations of existing law hy the courts 
anc statec and federal regulatory authoritics. Wo avoid the 
uncertainties of these legal confrontations is one roason why 
fomn progressive bank manngemeonts have opted to reorgani se 
under the one-bank holding company atructure. “This device, as 
demonstrated in Chapter One of this paper 4 2.lowG the sub- 
Sidilaries of the holding company to perfor: relatec banking 
services ami operations formerly conducted (or atteapted> by 


the operating units and/or subsidlaries ef banke without inter- 





The eritics of the Ffimencial commemerica contend that 
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finan? ai cr@anieabtions, the activitueds ef which are net cone 
si@ern: to be treditional te tne business of dbenking. The 
advocates of the movement polnt out that banks save been Tom 
petine with them all alome, but that with the comgeneric format 
Lney are abie to compete on an enum vasic.+ Althewgh the 
affortu of the advarnaries become mere academic questions when 
viewed in the legal perapective of the one-tvank holding company 


Structure, it is approvriate to addreas the legal con ireversy 


eeptering urounc the queation of jueh what the buciness of 
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benking ia. hia is e@pecially true when it ie consi4ered that 
the one-bank holding cempazy corporate form mar toon be brought 
undér the regulatory juriodicticn of the federpal gorvrertment oF 
foxinecortar proposals to change existing banking lugislation. 

Teeet 1 RO TS ovet tha enumerated corporate 
powers of national banks ,~ wut the existing law, specifically 
the hational Rank ict as amended, “left the docr open" as to 
just what the bustneas of tanking really ie. There is ne truly 
authoritative, Short definition, 

rrogressive bank managers, seeking new sources of 
revenue, have sought to diversify their operations in such 
banking “related” activities as meseenger services, computer 
processing services, travel accogmodations, credit oard 
Services, ceneral nortsage services, corminsgied funds invest~ 
ment services (mutual funde), ani equipment leasing services. 


sheinr efforts, a6 ment oned earlier, have beon challenged in 
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Pinencial emi what ia nonfineneci&@l, a2 @ppiled tc the oetkiag 
inm@uatry, it is extremely 4iffieult, if mot impossible, to 
specifically identify at any given time all the activities 
incidental to the business of banking. The writer has reached 
this conclusion vy examining significant court decisions 


relevant to the issves at bar, several of which are docusented 


below. 


Incidental Powers Clausa 


the legal Gebate over what is considured to te the 


proper cuginess Of banking is largely comcerrmed with the 
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maticonel bank shall Beve the sowor: 
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tO @¢xercise by its board ef ci rec Le mw ,or duly euthvrised 
ptiirere or agents, eubject to lew, all such incidental 
powers a8 Shall b@ necessary -- carry om the Lugineeg cf 
Cr ad Uy discounting and 4 otiating promissory notes, 


drefts, bills of sextheangr, and ” ila evidences oo Gents 
oy loaning money cn personal property: and ty Obtai NiRE, 
Aaeani “ and circulating noes accomilag to the provi slons 
of this chanter. 
it is natural that those who favor restricting the 
business activities of banks contend that the wording of 
l2 U.S.0. 29°7) is a statutory Gefinition of the banking busi- 
n@ae. They assert that the Legality of a particiuiar banking 
activity should not be considered ase incidental ts the power 
SO carry on bhe banking business, out rather a@ inci dentél 
only to the exprass powers set forth after the preposition “by” 
im the quoted provision.” 
time advocates of this position Melia chat enly from the 
more Jigitea phras or ccenceptea of law can the measurement 
Of the incidental powers conteined in legislation te seaning- 
fully determined. They were butireswed in their contention by 
@iegal tredition to the effect that: 
i6 te be 
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-h@ @xtent of the powers of national banks 
neasured oy —_ terms of the Pedaral statut 
to such ass Atioms, and they can rightful 
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This primeciple still stanmis; howevér, in applving it 


to the incidental powers ciauee, the banking critics have 


ted 
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epparentily ignored the gramnetical construction of the words 
sh qQueation: 


+ « e & SOMloolon appears after the as SES Gs c vause OL 
barebrackh Seventh of section 24: . « 7 

the subsequs smi clauges in that riret benvend axe also 
paypauaaes Sy setiac oor it is @n ertabl ished rine 
Cipile of statutory canstruction that every clauge 
eeparated by a sezicolon is of com-ordinete value, and 
that therefore each clause must be ra separately A 
the genge that each cl@use must oe given ite own a 
ate vhlue and effect (Mcleod v. Haste 3 7. 2d. 1S. 
The preeponents of the marrow --- Ould rem@i this ti IBS 
Bentence . .. && thotgeh it provided shat banks shall 
have incidental powers te aid on the bu@inesas of 
camking Go longs as and to the extent that guca business 
conGisted of and was limited to "@iscounting anc& negoti-~ 
ating promissory uetes, crufts, bills of exchange and 
other evidence ef debt, receiving deposits, buying ana 
sells & exchange eoin ant bullion, and loaning money 
om personal security.” 

“oviously such an attempted construction reaches 
the r@ault desired by the propencnts cf the narrow view 
by eliminating separate consideration of what the 
gsiepls out broad term “business of banking" encompasses; 
but such an attempted constructs om equally ouviously 
Violates the settled rsie of etatutory construction 
above reverred to.+ 
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remi as limiting and defining the kinds of bemking activi 


Guihorized by the Naticenal Bank Act and that the incidentel 


powers cilausé applied omiy to the enumerated banking 


Joler the Revised Jhatutes of 16/5, Vonsress amended 
ihe legislation by inserting a seuicolen after the wand 
“ouginesas” in the alsputed sentence, thereby euphasising vUnat 
the incidental powera determination wust ce R2easured againsr 
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of the co-ordinats value of the clauses Separated by the semi- 
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eoion as established in MeLeod v. Naglo,. by clarifying vne 
legislative intent of the incidental mowers clause in 1673, 
songress Simply ennetei into atavutory law whav hac been 
recozgniged in jurisprudence gimce i6>/? when a New Fork csurt 
Said: 
Tee implied pOWR DS exist by varbtue of the grant to do 


i 
the Susinmess of banking, end are not “enuumera ed and de 
fined; because no biman sagacity can foresee what imoplre 
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op. S4O—%5 of cllec reference for an historical acceunt of 
congressional intent and surpose apropos the incidental ey 
eLguees, wherein it is concluded that the enumeration of cdrtain 
Danking fumetions in 12 0.4.0. 246¢(7) was intended to apegity 
functions in addition to these which coild be petiomacu by 
nonbanking ceorperations. 
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SuBtomers.” Whe ruling required that the asregment between 
the bank and its custoger must specif 
azent or the customer and that the deposits sollaected under 
the contrast would noi. be considered as having Seen received 
wy the bank until delivered to the teller at the bank'az 
rremisos, and that a check ia considered as having been paid 
@i the bank when the money is handed to the aieaesenger as agent 
for the customer. 

on the beSis of this tmuling, the First Retionual Bamk 
instituted a service whereby an armored car owned ty the bank 


and opirated oy 115 employee rollected cash, checks anéd othsr 
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tems for the bank's customers for Gdsposit to their accounts 


at the bank. <<ft further constructed a comeretea receptacie in 
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The operation encountered opposition from varios 
Florida atate banks ena Trogw the operaters of messenger 
zervice establishments. The Gtate Vvontroilétr adviaeld the vank 


that its seeeenger service waa in violetion of state law pro- 
hiviting branch banking, a law which provided that a Bank's 


business shall be transacted only at ite banking house, Phe 


a 


Plaintiffs, claiming that the nessenger service did net conuti- 
tute bramch banking, Piled suit ts enjoin the Grate Controller 
&> ¢ ‘ 


cr 


frou interfering with its oneratiang (oreviorsly el >, mad 


cited a federal statute wherein a brane tank 12 defined as 


one in which deposite are received, or checks peid, or goney 
> 
lent;” and as guch the cptration ceula not BA considered at 


pede 
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eontlucting banking bus ff oremisea and, therefore, not 


bad 


in violation of the federal statute which prohibits such 
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se 


activity 
om Jume 2, iWs?, she United Tiates Biatrict vourt 
sided with the plaintiffs, ruling that the messenger service 
and off-preaises recep. acle wert not branches within tne 
meaning of Yederal Statute and, therefore, did not viclate 
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Ploria@a law. This decision was reversed on “eptember le, 1705, 
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shen Jougress enacted legisiatlon authorizing nationsi Lanks 
to branch, it intended to place national ani state banks on a 


"compa vitive equality" with respect to Drench banking. 
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iia case. in other Statee, they may net. It was pointed oy. 
to this weitec that the court's ection, which sustaised the 
defendant's contention that the bank's pessenger service 


operation constituted a ferm of branch banking. was an indirect 
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vomaptroller of the caurrenacy of the United ctates, private 
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In 1963, the Comptroliesc lesved wa ruling which author- 
igea natianmal banks tc act a® awent&s Jn Gat iSguames os 
ingurare¢c contracts incidemtai to the terrowing of famis to 
Secure fixed and movable preperty. Ratireseed by thie ruling, 
the UVitizcens and Touthern Nationsl Senk of Veorgia bean 


Belling vo torrowers in AtlLenta, Georgia, broad forns of 


be 


automobile, hone, casualiy and liability insurance, 4 program 


which subsequently wae extended to aeveral cities in vecrgia, 


2 
all with a population in eaxcass of 9,900 persons.“ 


The Cnited States Gisgtriet Ceurt, on Maren 31, 1567, 
beld filegal, a3 a matter of law, the vomptrolle:r'’s rulings; 
basingg the decision on the implied prohibition of a provision 
of the Nattonal Rank Act which avthoriges national oSanks, 
Located in communities of 5,090 persons aor lean, Po act as 
insurance amente under rules and regulationg prescrited by the 

See In other worde, the conwressional srant ef 
power te act as insurance agents im places of *,000 peraans or 


less impliecdiy prohibits Guch activity in places with 4 nopu-H 


lation in axceas of that nmuowter. 
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The Compurcllar's unsuccessful defense was hassel on 


the contention that the statute did not prohibit the eelling 
of insurance that was incidental to the buednees of banking; 
that such selling was a valid banking function under the inci- 
Gental powers clause; and that the enactment of the stmuute 
in 1916 was for the express purpose of providing insurance 
services in rural areas where it waa not profitable for 
independent agencies to conduct operations, not impliedly to 
demy such activities to banks in s@tropolitan areas. 

On November 4, 1568, the appellate Court upheld the 
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tter of law, Sut also attacked the VJomptroller's 
position that such activity was proper and incidental to the 
business of banking: 
» »« « -4ere 128 ample precedent Tor tae conclusion that 
a power tnat has been withheld or denied by Vonpress 
cannot be found to exist as an "incldental” and “necesa- 
sary" power and that principle has bean applied several 
vines to the National Bank Act.< 
In reference to this case, the Director of Litigation 
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ror the Office of the Vomotroller of the Ourrency of the United 
Staves, 0. westbrock Murphy, commanted that it is a legal 
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that the Katiconsl Bank Act contains no previsione fer judicial 
review of the Comptrsollor's rulings (pertaining to Sravel 
agenciea;. In reaching the decision, the cours elited a prece- 
dent case whorein the United States Supreme Jourt held that; 
"es party lacks standing tc maintain a iesal action where the 
oniy claimed financial ioss is due to economic conditions. 
The pisintiffs have appealed the decision. 
sith regard to the question of whether or not trave.. 


agency-type activitiss are imcidental to the vanking business, 
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R@serve Board and vhe Comptroller of tha# Jurrency. 
she gpesific problem involved cant Ling interpreta- 


tions of two provigtions of the Glase-Stesgali act” probivising 
Wanks fren underwriting securities or stock, 
an axception for senerai ob 
Ony ebtate or political subdivision therwot, The qguesticn ac 
.Qhue was whether or not the term "general obligations" 
Enelidies ail obligations jeeueea on full faith amd cré@ait, even 
if such otligations were net oacked by the taxing power. 

Until 1962, both the Federal EeBerve and tat UVampirol- 
ler construed the vhrese to mean securities backed by the 
vaking power. However, on Sevtemper 12, 1963, the Vomptroller 
promulgated a remuiation the effeet of which extended the 
definition of gweneral obligations to mean an obiigation aup- 
ported by the full faith and credit of the obligor, even if 
that obligor iacked tha taxing power.” “Rue Was Created, we 
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On December 14, 1966, the court ruled in favor of the 
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enonstrates that it was the unalterable ané emphatic 


intention af Congress to divorce commercial venks from 
the business af underwriting and dealing in sacurities. 
wongreas Aas never deviatad from its position ever since 
the passage of the Act of 19353. It carve eal out ac 
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The Date <rcoassing Case* 

The problem presented In this case concerns the warket~ 
ing of electronic data processing services by the defendant 
national bank. The vank, in response to a ruling of the Tomp- 
troller of the Currency which authorized netional banks tc sake 
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availacle Sata processing equipment or perform data processing 
garvices on Such equipmen’t for the general public ,* engaged Lu 
Sich activities with the city of Providence, Fhode island, and 
other such customers. Once again, tho ruling wae bared on the 
vomptroller's interpretation of the incidental powers clause. 
The plaintift's contention was that since there wat no 
provision in the National Bank Act wherein a mational bank was 
se@alily authorised to engrage in the disputed activities, 
the rnling by the Comptroller granting such autnority was, 
therefore, "in viaglation of the National Bank Act, beyond 
statutory authority, arbitrary, capricious, an abuse of discrs- 
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tion, and not in accordance with the law. to¢ plaintif?r 





further cited Section 4 of the Bank Service Jorporation Let 
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vomptroliler of the meoggl y of the United State 
Mannal for National Beankse, par. 3500. 
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Title 12, sac, 1864 (1964;, Removes all Its Teations of federal 

Lav exclusively relating to banks which would otherwise prevent 
banks from investing up te 10 per cent cf thetr canitel and 
surplus in bank service corporations, thereby allowing banks 

to peme fit from the lepreved — amt made possible by elec- 
tronie data processing equipme 
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Once again, the defense of “stanging” wae sarcnensfully 
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raised; the case wae not decidec om the merite. The cowr’, on 


imjury, amd therefore dismissed the scompleint. in reeching 
the decision, the covri declared that "neither paragraph Seven 
ef 12 U.S.l. 24 mor gaid Bamk Service Vorporeatian Act reflects 


@ Legislative purpose to protect the plaintifY agpatnget the 
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competition of which it complains." 
Apparently, since the defendant was a national dank 

ang aot w bank service corporation, the court was not impressed 

with the plaintirt's centention that the congressional purpuse 

ef Jection “+ was to restrict banks from offering data yrocesa- 

ing services to the general puslic. it is noted that the 

american Bankers Association filed a brief on this case, in 


amicus curiae, which comtained comprehensive decumentarion in 





Support of that association's contention that it was not the 


intention of Uongresa te sake the restrictive clause applicable 
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to banks, bul only against bank Service corporations. 


“ne decision ia cecketed for anpeal and this writer 


balieves that the Appellate Court will be reluctant to affirna 





206 F. Sot. Se. 


“vatthew Nale, arier for the American Rankers Associ-~ 
ation appearing as amicus - Je te wy . appeals (ise 
a kPs Dy Ge. (100 (case of The »singate Corporation vy. Industriel 
mational Bank of Khode Island, et al., Nov. 42, 196¢), 

Pwe Tel? , 






















eS er ee ER erm FAI Coe 8 ee oT hee Hele 
So ae et ee! ed re ete ge 


——* 


= eee ee 62 ete a ee we ok | See 
Cd OE Oe Cee Meee mee cm! tl aml: Dl 
Pe eee mae Pee th oe ke 
ne ew wt es ee lee ey Ga 
rele mee ee ee ee ee <ene aik 
Re hem Titans: te tremens et eeery | 
- ee TT ae 
PS ee howe ee oon 1¢ Leet 


ieee tar eel” & ee led ah tee se 


' 





bea 3 we 


i? 


ay { , 3 43 » 3 ont a ‘ “i 
Une District somrt’a adfudication., The Kenk service Corpera- 


Slory, to maintain a competitive position with 


led Rad abs : rR * Ds : 2 he a . - 
the gienta of thé industry. If Beems inconsistent that the 


& 


* 


JOonerses would intantionally abrogate such intent ty restrict 
ing Bank Service vorporatiocone from performing the gare type af 
data processing services tor the public as can the individual 


DAaRES. 


v4, 7% FY 


DY ae 





eiorerate, Contre me. ek Dem 














jirtually every bank management within the past year 

which hes opted to form s one-bank holding cempany has been 
specific in emphasizing the congenerin nature of the subsidi- 
aries such holding companies would control, all would be 
engaged in financial services related to or ailled with bank- 
ims. “he coneern of these who fear that the new hoiding 
companies will enter into other Linea of business than banking, 
ani thereby becomes conglomerate organisations, are discounted 
by vhose managements. Rudolph A. Peterson, président of the 
Bank of America (the world's largest bank and presently 
effecting a change to the one=-benk holding cogpany structure}, 
referved to finuneclal congenerics as “a garriage of relatad 
finance” andi has promiseée that “Macy's ant Vvimbels are per- 

fectig safe." Elehard Y. lVoolay (previously identified as 
cn@irgan of the ~¢1i5 Frergo Bank in jan Ffrancisce: emphesized 


that the w6li¢ Parygec hola@ing company will be kept 
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Martin, In a prepared statement befare the Mexnse Yanking an 
% —e vee b nf ant, 4 ¢ 
currency committee said the subjeet 
Lid 
C Qh affect che 


states, in ny 
er of banhking and non- 


« « « reguires a very careful study and i 
whole capitalistic system in th 3 
judgment. i% era lipes uround th t 
banking ouRines it revolves around cong 
congener ric activities and I have used the von "oonsan~ 
Wry if activitie f1} we ere studging this harc now; 
and + $3 a very NM aaiee ts roblem. Wwe bave come to no 
cone! isicns and we are me ft with the Comptroller ané 
the FOTO and with the aduwinistration on it. it 18 
" -- very real probl an and this problem ] consider to 
b@ & VOry ser ole one.+ 


In the power contest te come, the interesta of ail wiil 
ve vigorously asserted and the tnterrats of some are going to 
be huxt im the final ovwlcome. Thie much is csrtain: the 
acge@lerating trend to diversify the Dusiness of banking, 
regardless of corporate form, bag already altered the re 


tory atmosphere, ami breught forth a new styie of bank nanage-~ 


i 


ent. whatever happens to the ane-benk hulding campany a8 such, 
the development hac dramatized tho issue over the “proper" 
miginess of banking. There will nevar be a total regreseien 


=o the “traditional” banking functions. 
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etinction is fina, tat aleear. Webheter'a defines 
congeneric as “allied in origin, mature, or a and con- 
sanecuineous as ‘of the same bleol, deseended Pom the some 
ancestor, of or pertaining te persens so related. mye. PA tn 
aets Toe the mere rasctrictive. 
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ite we 4 LON erases 
rency, “ederal Havyerve 


, House, Committee on Danking and wil iie 

Pulinge, Heering es, — che vor we. Ot: 
On Danking ahd currency, House of smepreséntatives, on deral 
neserve Rulings Regacding Loan Froduction orficee anc lurchases 
of Operating “ubsidiearies, S9th cong., 20 sees., 195% $ 
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Tt iS no revelation that banks are private enterprises 
conducted for profit, or that one-bank holding companies are 
aiso profit centered entities. A bank, however, is entrusted 
with the handling of custemers' deposits and is, therefore, a 
quasi-public institution. The commercial banking system is 
based on competitive elements which are controlled by the 


ee 


formaliged in the 


: 


existence ef antisonopoly characteristic 


banking structure and banking law. since banking has some 


nN 


public service characteristics, it is logical that the banking 


industry is regulated sy a body of law which seeks to protect 
the public interest. It is, therefore, appropriate that the 


subject of the cne~-bank holding company and the public interest 
be discussed, 

There are two basic public policy objectives that are 
relevant in evaluating any propoxal for additional Legislation 
to vsontrol the formation or activities of the emerging finan- 


clal congenerics. One is the p 


rd 


otection of the public against 


S$ to asgscire th. cone 


{~s 


the burden of a bank fallure. The other 
Ginued existence of a competitive business environmen’ by 


preventing an undue concentraticn of economic power. secessive 
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aconomic power is considered harmful because of its anti- 
sompetitive effecsa and becausa iv lende iteel? to eelisdealing, 
favoritism amd certain other ilic@al er :methicel pragtices. 

he attention of this chapter is direeted Goward an 
anguliry as to the effleacy of present lesielation ond banking 
Feguiation to, in the furtheranege of public policy, scontrel Ure 
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Termation and activities of tha one—bank ho.ding conpanies. 
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AGCSention will be fooused igesues of bank solvency and 
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soncentration of ecs: wer, Two supplementary isaues, 
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however, will first be discussed. They are concerned with a 
problem of equity between the remilatory treatment ef one-~bank 
holding companies and registered bank holding companies, and 


dé 


tJ 
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with the dichotomy of opinion cencerning the "loephale™ ape 


ae 


vion miven to the definition of a regiatereda bank holding 
cempany as set forth in existing lagisiation. 
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The whole of the public interest is comprised oF a 
valance, rather than a summation, of the individual and corpo- 
rate intereste of our sec ety. Under the present benking 
legislation and the sdsinistrative interpretations thereof, 
toe public that ia served uy banks which ara under tac repula- 


we 


tory umbrelia of the Board of Governere of the Fede Leserve 


46°] 
ry 


System are not free te enjoy many of the peripheral banking 


services offered by the financial conzgenerica. This situation 
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if tne baebia for complaints that, in terme af the tarket if 
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Golembe, "Control of “ne-Beank H iding Companies,” 
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vA ¥Q advantage over the registered tank holeing compumivas. 
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visien of the Bank lieiding vempany Act perwias 
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registered benk holding ccupanieos to inves: in the sheres of 
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md 


amy company el] the weotivitiée of waich awe “finameiei, Tidne 
c.eary, or im@ura@ice nature,” which the Federal keserve Board 
“aftes due novice and hearing” finds are @o closely related te 
URe business of banking ae to be a proper incident thereto. 
irsdisionally, the Loard hag been very reetrictive in its 
determination of the type of activities im which registered 
bank holding companies may engage. It is elise significant 
that, due to the statutory requirement for hearings, cftan 
many months pase before the Boarc finally deci@es on a particu 
Lav application by a rewistored bank holdings; company .* 
interest is that toe statutory language of the 
etatuse ander ciscuséion, in effect, provides legal justifica- 
tion for mgisteread bank holding companies to 
financially related subsidiaries, All that if required is 
approval of euch subsidiaries uy the federal Neserve Roar’. If 
the Beam bad bean amore Liberal in its Interpretation of whet 
ig @epc whal is mot proper to the banking tusiness, it is 


invereseting to speculate on whether or not the current rueh by 
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banks to form financial compenesicn would have Socum@ec, Tt 
ig exiremely probable thut the reeh weuld heave been Lo fore 
multiple-vank holding sompanies, inttwad sf one-bank holding 
companies 

An retrowoect, there woulé &8till te the Pimenciai; 
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cCeomeencric problem. it would, however, tw: in yaeletion te thé 


o 
4 
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zt 
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multiple-banking gtructure, not to the onc-bank etry 
With regpect te the delineation of the proper Yusiness cf 
banking, it is difficult to aseume that the competiteorre of 
banks in Plelds “relate@” to tanking woul¢ net challenge the 
banking industry and the Federal Poserve Board in much the 
eure manner as they have challenged the matlomal Yankee anc the 
vouptroller of the oJurrensy. it is ovvious that the Eoard's 


regtrictive iuterpretation ci what constitutes tae huciness of 


vanking has resulted in substantial avoidance cof Litigation 
1 


ty 


the Hourd’a legal start. 
aA review of overy hearing held vefore the renking and 
cunmrency committees of Compress simcee 193%, relative to banks 


i reveal references to the 


re 
{~s 


and bank holding ccompanics, w: 
“i's concern about the conbining of banking and nonbanking 

interestu under Uke same corporate roof, The Board's view- 

point has been ccnsistent in that "each time Congress hae 


eonsidered the subject of bank holding companies the Board has 





bt 


‘The Board's ruling of august 14, 1968, which sauthor- 
ized afftilatee of ragfiace asd Dank held-ng eqepanies and of 
atate wen ber banks to @6tablish Loam product tficesé amt to 
operate subsidiaries throwsh the purchase of kK will vrove 
te be an excaption to this general observation. 
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usged that the regiatration and iivesgovent piovisione 
: % ££ “ee 
be applicable to one-~bank holding companies.” 
The option waS clear. anks nad to decide whether 


their future path would be toward expansion through combination 
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considered a oart of vanking. The answer, of courage, has teen 
the much publiciged rush by banke to embrace the congeneric 
Structure. Tho result--a severe inequity is Deling endured by 
the registered park holding companies. The Association of 
Regiatered Bank Holding vonpanies officially addressed this 


probvlam ina statement submitted to tne Roard of Governors of 


Ly 


=? 
qs 


the Faderal Geserve System dated October 27, 1955: 


@ 


we believe that the movement of tanks ints ono-bank 
ee companies is guncrally in response to the large, 
apiex and new demanis of an expanding economy upon 
baking institutions and the resuitant desire of such 
banks to meet current and prospective financ:al needa 
of their communities, we Share this desire aad feel the 
Bae eae to expand our Services. 
» » « The Beard in che yes has construed thie language 
Lo@etion 4(e}3(83) of the Bank Holding Company Act] in such 
& scanner that registered “bank holcing companies have not 
been able to keep pace with the needs of their coterni-~ 
ties. «8 respectfully request that the Zoard adopt a 





Bank Diversification and financial vongeneric Jorpo- 
rations” (monthly memoranéus pyoans for distrisution to 
citants of Carter a. FOLBDG y Aesociates, Inmc., ASHLNG aN 
Egy es August, 1968), p. 4. Hee infr ra, . SS: and U.S. svongress, 
JENEEE vommittee on Banking and currency, amend the Bank Holi+ 
ing Jompany Act of 1°5¢, Hearings, before a suncommittee o 
ne Vommlttes on banking and uurroncy, senate, on 3. 2355, 

Se 2h, GO HM. £371, 9th Come, 2d sens. , 1566, Ds yo, wr 
regpective 1255 and 1965 position gtatementa by the Sheairnan 
of the Board of Governors of tho federal Reserve Cysten. 
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tity wi! that will germit regietered benk holdins companits 
to engage in leeitinuate, modern-day activities valated to 

banking. 

- »« » registered tank hol 
ated banks must Ge full 


ing companies and their affili- 

$3 petitive With and no more 
severely regulated than one-vbank Roldinw companies and 
-_—- DABKS. ». « if it is decided that cne-vank holding 

coupanies would oe pemmitved to acquire such corporations 

fensarsed in ettivitias unrelated to banking), then as a 
matter of equity, registered dank holding companies should 
Ga given the gage privilage. 

It might be argued that no inequity existe in that 
there is a logical trade-off: the freedom of financial con- 
generics ta compete in various areac offset by the inability 
to expand by means of acquiring more banks. The logic lemcres 
the fact that many of the nation's largest banké, who have 
opted for the congeneric structure, are located in states 
wherein there are no restrictions on branch banking. Moreover, 
the scongeneric affiliated banks, regardless cf location, “say 
engage in activities from which ite tompetitor Lank is pro-} 
atiited gimply because the iatver may ve a part of @ group of 


banks which includes, 


a 


oueibiy two or three smalier, distent 
au 


organizations. 


y personal interview and/or correspon- 


tx 


This writer, 
dence with influential members of the Vongress, the Administra- 
tion, the federal banking eupervisory asencies, end the 


banking community itself, has uncovered an overwhelming 





A@sceLation of Negis ope Sank Holding vompenies, 
"7 Latenent ‘,- Cne-Eank Holdin vonp — to the Board of Gover-= 
nors of the Federal Reserve apt »” aetiagton, s.%., G7. 4, 
L0G8. (Rivbdgumled. ) 
. : | 
| VORgeNsricS——Cace Kg@ain" \tonthly mserecrandu prepared 


Leas 
trictution to ciientea of Jartver H. ht may abgociateds, 
washington, Decl., Sévvenber, 1968), p. 7. 
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Sentigent ingicetine that 1+ would te vumeowecionaele) to alilox 
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the congeneric-regiatered Sang holding company inequity ty 


t « wi 1 - A. ls teh ay © 
persiat. There was only ene contrary epinion, whith, imti- 


oe a 


pads 


dentally, was ths parochial view of a prominent official of 
largest banks in the United ‘ctates, a bank which ie 


a ake 8 ™ Bie Aa Ss ® é : . > 
currently converting te the sengeneric gtructure. Aenneta A. 


Memdeli, cheirgan of the Pederal Jenposit Inewrance Corporetion, 


¥ 
> 


Stated to the writer: "There sheuid be no break; the regis- 


ct 


ered bank holding companies must be permitted to enjoy the 
game benefits as the omeebank holding ¢ npanies.*+ sie state~ 
mens exemplifies the general coneengeus Shat a more ilbersl 
nterpreatation of the statute by the Federal Reserve Board ie 
neoded to restore the competitive posture of the registered 


bank holding companies. 


Loophole in the 1956 Act 

L& 18, of course, redutidant to mention taat the svatu- 
tory feature of the Bank Holding vompany Act af 1055 which 
Opens the door to the organizere of financial congenerics is 
the two-bank qualification in the definition of a registered 
Bank holding company. This qualification, in resent months, 
has been reported in the financial columns of numerous news~ 
Papers, masazines, und Jcurnais and an the Fatman Deport az 
being & “loophole” in bank regulatory legislation. The charge 


years investigation, but heferé a meaningful conelusion can be 
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wenneth A. Kandall, chairman of the Federal Jevosit 
Insurance Vorporation, private interview heaid on Bebb. 12, 1999. 
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reached, the tare “loophole” must be placed in prepex 


en 7 A ¥ 4 r 9, @+ ree * rezr & 
If by “icephele" LS meant an imedvertent o@lstion in 


a Statute or perhaps &@ aeliberately sontrived but nidden means 


&% 


to aveid a set of restrictions, then the tare 12 not applicable 
either to the Bank Holding Vompeny Act of 1356, nor tc the 

4 
amendments of 1066.7 Yublic hearings were held ty the Congress 


prior to the paseage of these acte. aA review cof these hearings 


leaves no doutt that there was considerable conrressional 


, * 


debate in 1955 and in 19°56 as to whether er not to provide 


regulatory controle for tke ¢cne-sank holding companies. in the 


coux@e of the hearinea incidental to the pes@ege of the 1955 


% Ed 


act, the chairman of the Boarc cf Governors of the Pederal 


Reserve OCyptem commented: 


o + « ¥@ believe the Gefinition in thie bill will not te 
aieguats to effectuate one of the two main cbiectives of 
this legislation. It would net apply to a company whien 
controls only one vank and would not, therefore, require 
guch a@ company to divest iteelf of its nonvanking 
interests. Yet it seems clear that the potential abuses 
resulting from combinations under single control of beth 
vanking and nonbanking: interests could easily rxist in 

a case in which only one bank ig involved. In fact, if 
the one-controlled bank were a large bank, the nolding 
companies interests in extensive nondanking tusinessex 
might very well lead to abuses even more serious than if 
she coppany controlled two or more very smal] banks,< 
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"songensrice-—Once Again,” Gcletbe Asgociates, p. a. 

“Use, VONgxess, House, Committee en Ranking and Cur- 
reney, control and Regulation of Bank Nolding Companies, Heaer- 
bugs, Ot. committee of ime Vommittese on Nelking anc 
Vurrency, House of Representatives, on H.A. 6227, Seth Vong., 
et sees., 1355, p. 15. The Fatman Report specifiealily 
referred te the 1050 hearings, but made neo reference to tha 
L996 hearings, in which the one bank @xemption was again 
conwidernd. 
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The above quovation is indicative of the under 
on, 2. £ a ~~ dn %. ; & - & — tons 4 4 “4 ;, 
rationale of those who fevornd regulatory eumirol over the one 
% : nal , 27¥ fH muy f ? -— 5 As 5 ee Pe 
bemk holding companies. ‘The TAfMicwulty with thie ¢comcgeetion 
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was that the one-bank companies were not responsible for the 
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ee ow tip of @ Single bank with many and widespread 
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game hands. “That is a@ Bovnd idea, Another sound icea 


5@ that it creates monopoly . . .« 3 but the conflict of 
interest one and the monopoly one both ram through all 
of these thingeée, and Uhere is ne logical reason for 
exexpting the one-bank provision. 1 realize it ig the 
most contreversial one, becaune there gre many rore banks 
involved, but ae far an the virtue of it is concerned, 

it is just a8 clear as crystal. There if no argument T 
can gee that denies it at alii 


ine Independent Bankers Association of america was 
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power by the onég~bank Lelding companies, the Jongrese chose, 

in 1956, net te expand the seope of the resulatory lewislation 
to include one-bank holding companiea., it is epinec that the 
reason for such action was based not only on this facter, but 
in laree past on political expediency. The proliferation of 
geaeali banks throughout the rural areas cf the nation resultée in 


the exercise of e@elinificant influence over the constituencies 
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favor of constituents to remain in office. ‘Vo the puritan, 
the issue is "clear as crystal,” but it must bo remembcrec that 
crystal clear issues are more often than act "fesged” by the 
necessities of political realisn. 
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While the vast majority eof the new large bank- 
dominaved COBH O's have expressed an inte ~ Lom wo Limit 
vheir activities tc banking cn financially related 
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abuse of power by one-bank holding companies has a twofold 
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@Mepect: (1) restraining the exercise of undue economic power 

by conglomerates in control of banks, amd (2) the restraint of 
uch power by the finane!al consenerics. Soth atpects certainly 
fall within the broad purview of the Cherean and Slayton anti- 
trust acts which set forth the basie Aserican policy regarding 
business enterprise, of which the chief objective is the 


weintenance of a free 
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G@ competitive market. 

conglomerate mergers, of course, involve diversified 

empanies that are neither direct competitors nor in a 

Suppliorecustoner relationship. The Separtment of Justice 
foresees a powesible danger from these types of mergers and it 
has been fairly explicit on the role which it intends to play. 
During May 1968, the Separtment issued guidelines cencerning 
its atandaris for determining whether to oppose corporate 
acguigiticn# or mergere under Section 7 of the Clayton Act, 
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matters in recent years and thet “prineting competition ta 
regulated industries is coneletent with President Nixon's 


position of reducing regulation,’ 
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ixon AGEiniateation, 
through the Jepartwent of the Treasury, although opting fer 
federal control of the ome-bank company corporate structurs for 
the purposes of preventing an undue concentration of economic 
power by tank-dorminated conglomerates, bas net rejected the 
eppnioyment of the antitrust weapen to combat the problem. The 


be 


®reaeury believes that the amendments tc the Sank Holding 
woumpany Act should ineciude explicit language io the ef 
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the new legislation skhoull in no way be implied as dliut- 
me Che author! ty of the Justice Veparvment in its anti- 
trust enforcement under the Sherman and the Clayton 

WeGSe « « « Uhet anpy action ty « Federal Ranking agency 
Goproving acquisition by a registered bank holding company 
Shall in no sanee be viewrd as estepping antitrnet aetion 
by the Jugtice Jepartwent.< 


Lome Cigression is in order. The banking industry is 
feced with a dilemma. If banks, in accordance with favoratle 


rulings by the rasulatory agencies, act to diversity their 
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publicity of pousa@ible antitrust aclion, unduly influences a 
benk’s decision to refrain froa preduct or market extvencicn, 
both the public and the bank's etockholdera are denied the 
‘elative to the antitrust-regulalory agency dichotomy 
$@ the concern of thosa in the banking industry who vidw as 
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winecesserily discriminatory the exposure of one-bank koiding 


companiaa to the reatrictiens of Octh the antitrust laws and 
the considerable body of adwiniletrative law imposed by the 
regulatory agencies. Indeed, the First ieonneylveania Banking 
and Trust Jompany, rhiladelphia’s largest bank, amintaings tha 
the imposition of regulatory controls over one-bank holding 
companies and not over induetrial conglomerates “would be a 


Slop against the banking profeteaton.”? 


Heturning to the Lseue under consideration, the batman 
Report i6 especially critical of the potential consequences 
the grewth of unregistered bank holding cempanies may have on 


the economic structure of this nation. It expressed concern 


that these companies have the potential te discriminate 


unfairly against the users of bank credit by denying oredit te 


a qualified applicant who is a competitor of a bank's subdsidi- 


ary, or to insiet that the applicant agree to ume the services 
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the yank's fellow aubsidinries if he wants centinved accese 


te wank credit. He Teper’? legtia ully core Duden tat Buc 
praeccices would be “untairiy competitive againgt non-bank 


related competitors of these subsidiaries and in the Lone: run 
could substantially reduce or climinate competiticn in hany 


buginesses to the detriment of the oublic interest.” 
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dealing" arrangements and are antithetical to the objectives 


Of Weerican antitrust policy. They can serve ne purpose Dut 


to Suppress competition. Section 1 of the Cherman Act citarly 
Stinuistes that “every contract, cembimation . . . Or ecen- 
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cer that those who “monopolize, or attempt tc 
monopolize, .« « « any part of the trade or commerce among the 
Statos .. . ehell be deemed guilty of a misdemeanor, "7 

Supreme Court decisions in antitrust cases have clearly estab- 
lished that such selfedealing agreements are: (1) unreasonable 
per se violations of the Sherman Act, (2) not limited to patent 


or copyrights, and (3) illewal whether or not specific intent 


vo reagtrain trade or create @ monopoly existed. 
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Ole? Bay argue that, gineée banking 13 a gervice 
in@ustoy, the police of such practices in hanking ts not within 
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che purview of antitrust juriediction. Prepenents of this 
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t 
pesition refer to a 1953 Supreg@e Court decision which hela 
that a bervice industry if not subject to “ection 1 cf the 
enerman act. The Supreme vours, in Ty58, however, sbrogeted 
the earlier decision.” A railroad was euccessfuily challenged. 


by the Justice Jepartment fer requiriog the shipment of all 


commodities, which were grown on land leaged or sold by the 


cu 


railread, to be shipred via the raillroad's transportation 


facilitias. 
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uring the past dacede, the banking industry, iteelf, 


4eB been well exposea to antitrust litigation. In the Paile- 


iphia cage, the Supreme Court proslained: 


o « » WS reject tne oe that commercial banking ... 

bec@use it Geals in the vangibles of qredit and servira 

rather than in the manufac t ure or gale of tangible cone 
wodities 18 eonehew isumune _— the anticompetit: ve 

ied on of undue concontrati 


Further, the specific precedent for prosecution against a bank’. 
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use of a tie-in cortreact was established in 55,0 the Lasve 
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the Aishost tidder, constituted a tleein arrangement in vicla- 
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fon 1 of the Sherman Att. HNotwithetamitiag that 
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the Court, by comsent judgment, deanlared that the centract did 


not conastttute & ti@e-in arrangement, fhe lavortance of the 
case ia that it was met denied er refuted by the bank or the 
Sourt thay & tie-in contract by a bank was Hot Subject ta 

1% nas been amply demonetreted in this etudy that, by 

prececgent action and future intention on the part of the 

federal government, the banking industry has been and will 
continue to be aubject to the application of the antitrust 
laws. Although the Patuan Veport makes no reference to these 
laws, it seems clear that they render illegal the possible 
abusee of power of which the report complains, 

2nis writer is in accord with those who centend that 
che antitrust laws can be used to cembat the undue concentra- 
tion and abuse of power by unserupulous operators of the 
financial conmensrics ani/or the cenglomerate orgunizations. 
Hie agrees with Gnose who maintain that the anticompetitive 


aspects of a concentration of altermative sources of credit 


tc 
t3 
$ y 
> 
ry 
‘wo 
‘3 
r3 
5 
ay 
C3 
v3 
ee 
i 
& 
pt 
pe 
& 


& proper focus of concern and shouid 





et al., Jes. DiSt. Cle, Bade, Civ. fio, 1195-6) Vocal. tread 
wASSS, par. 70,263 (1922); 5.8. ve. The First Nat ank , 


ee raul, at ala, ig te Ji ST. suey na 52 DLV ss “Ho. 5~B4 4 
Civ. 537, Tiusme Trade Cases, par. 71,021 (19645 Bad Ue. Ve 
. % “-anheeet au =... ce toea” rey ° J za 
Voluth vlearing MOUS6 AOBE., 8% Bleg Vet. CLS. 20.5 TTR, , 
St ive > iG. Sei 3, wh We ay ros * Trade vases, Pal. 71,022 
{ os eo a cchttibiasdlltidiinsnttdnapereapermaptaianmusnnnaitipndjiiemiilidiantainditiniiaaiaillli 

(L964). 











—.4.° ‘ io <a - ® . “ee 
- 
~~ wit ° ; = « . r ay | 
= ! 
au > ea - ' a - —_- : lp tes 
— ~ a —— » ys ot—, é L : 7 ~~ ; 
| —, a _o “a= > a Spe —" = a a 


oo Rune fe ere Geet og te SotmOre Titi ae 


| tjtirivhhtlhedieay 





eee 














9 


—e Je saat -<er oe pale he oe” fee ihe 
oo cor cet cee (eee! pele ot! terre, Here 
oS Tb bbéee lone Get 36 Cee of emi 
of ETS cm eae PO Serta 
. Cell eee wane — ai ome Fe | 
oe el eke eee cree Se eee 
- Cam mee tw wee 2s 9 | wakire Or 
, OE) Gt a eee! re wed deen 

we ee ere 
Sey commen idem ot Nike ah) Yuma I 
were rr : ee 
—- 2 pagers th 


ey ae 





















































. het rote 
ee & ahs ibe a oe 
ae nas Siete 5 3s | 


— s 





‘ Vt a — 
@ 


iis ~e 















resent spplieation of the @nutitruss lawe are cmpatia of 


ae) 


< 


major drawback to the enforcament of antitruet polloy is That 
prosecutions under the Sherman ict are discretionary, not 


mandatory; hnence, they ere subject to the pregsures inherent in 


po 


the political process. TL is beliaved, however, that omee tho 
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povermment's policy of enforcing the provieiona of the anti- 


vt 


rust jaws against the financial congensrice is fully enunci-~ 
ated and has been successfully teetwd in the courts, the 
coongenerics, for economic reagens alone, will beni every effort 
net to rum afoul of these Laws. 
Cme final aspects of the poasible concentration of undus 
economic pcwer by the one-bank holding sompanies «aust be cone 
sidered. in the fcllowitng section of this chapter it is 
eaphasined that, Ga to a provision of the Peheral Reserve act, 


a bank's Solvency and Jiquidity + 
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extension of credit by the bank to its parent unit or felicw 
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“Any perton who ia injured by reagon of anything for- 

bidden in the antitr rust law8 can recover triple damages plus 

whe cost of the Litigation and 4 reasonabie att sney's fee. 
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of the congeneric develcpment that, when tne Sise of the banks 
who have opted to faru a on@-Lank holding company is connidered, 
this restriction ig net eufficient to preclude the extension of 
extremely Large coplit grante al the lower emi of the @uthone 


1201 interest rate Scheduls by a large venk to its corporate 


arfiliates as onposed to their comp 
At First blush, there appears to be no rebuttal te 


Snis contention. <Amother clause in le U.5.uU. 37le, however, 


“rt 


lends credence te the poritiom tehkem by the propunents of the 


“3 


financial ceongenmerics that euch large icans would not oe 
ef? tis ced: 


» © « #ach loan or oF Souter of credit of any kind or 

character to an affiliate shall be secured by collateral 
in the form of stox RSs bonds, debentures, or othor Sich 
obligations having ao market value at the time of making 
the loan or extension “ef credit of at least 29 per cent 
more then the amount of the loan or extension of credit. 


In ¢@sence, the provision requires that any loan 


& 


O 
a affitlate must be vollateralinzed at 


at 


greanved py a bank to } 
lat per ¢ént. it wahR pointed out to this writer thet: (1) it 
i@ @comomic Yfolly for any enterprige to ccllateralizse a loan 

at 120 per cent; am? (2) if an affiliate is able to give that 


kind of cclisteral (with resyect to the sagnitude of the loans 
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Flrat National City Bamk of New York and Nank of 
Wmerica oO? Gan franciaco have capitel and Surplue exceeding 
one billion dollars; hence, guch lending eculd be subsvart.al. 
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t wouid te able ¢3 gemerate capital requirements 


-1e writer is in agreement with this pesition. if 
must, however, be conceded that the wanegement of a @mali or 
“tnfant” finamelal sengeneric could be willing to colleteral- 
lige a loan at led per cent in order to acquire lowecost creat 
Tor she expansion of ite present cperations or far diversiti- 
cation purpoges. Phe effect of such activity, Rowever, weulc 
Wwe the furtherance of competition, wet the ,restriceton of 
competition, thererors,not inimical to the public welfare. 


Any eaterprise has the rignt vo grow ant prosper enli to expend 


every legal effort toward furthering thet right. &rewth is 
the hope and goal af all presressive busineas manegements, and, 
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a8 iong as such growth is mot in violation of the public 

interest, whereby it results im the creabion of 2 monmcepolistic 
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prige, @uch growth should not bse discocuragec. 
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irotecticn of Bank Uspositors 
It was mentioned in Chapter Two that, historically, a 
primary congressional purpose oehind the a .thoriseation of bank 
regulatory legielation has been the protection of the public 


interest by Securing the safety and soundness of banks. It 
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anks are regulated and cantroiled in the scope of 
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trivate interview held on Febroary 16, 1960, with the 
ashing ton representative of @ Large bank sorp-ration. (ohne 
econtributer requested not to be gubiefelg identified.) 
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their activities to protect the public against the consequences 


of oank failur 
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rhe Danking Acts of Lys and 1925 have been generally 
regarded as @ determination on the part of Censrees ta segra- 
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gate anc Limit the activities of commercial tanks. «a careful 


review of the hisvory of these acts will reveal that: 


. 8 mocning tomlid oa further fram the See 2ne bank 
ive legislation of the aria 1930's fitved oretiseily inate 

she pre-exlLSZting contepi of leg siat.ion ‘s protect LGe 
baumxe, and wy protecting the vange Lo protect the public 
the banks BbePved, rather than to $cu laity their develop— 
any rae diverse of senmercial banking fron che 
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Securities business was intenied to provect the public, 


rive the public of freedem of choice in the 
provision of servisesa. It wan designed to protect the 
bank and net protec: the sevurtbies deslera 


If the ecougressional purpose was not toe gpecifically 


follows, with regard to the sefety of bank depusits, that 
fF the need for atiditionsi control over one~bank 
holdimg co*panies sho:ld be made in tepme of whether or not 
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“he bank whith beceties pert ef e financial congeneric 
in no way inevi es itself fron the full weight of bank 
ratuilation @@ « ae been Ceve ad yi Over @ century aad a 
malif. Ro pr@gent .imitevion on the operation of the bank 
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is aitere’, mo steamferd iw cheaged, ao wigiterial right 

y supervisory authorities is dininished.t 

~ « « #8 Vecognize that the public interest requires both 
che procter then cf bank danosttors ang the fullest possible 
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present powers available to Dank regulatory agencies are 
mlequate to ingure that benk operurione are conducted in 
a safe and 5 und manner. - « 1m Chere, the authority 
of the bank regulatory tbed:es is complete and compelling. 
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previde the traditional goveraseni ee agains? 
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unchallenged, a challenge which involves a review of certain 
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ate applicabie to the supervieion of Denking practices and 


~~ 4 
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There can >2 mo question That a bamk, whether an indis- 
pendent unit, a gubeidiary of a registered bank holding 
Cospany, oT 4& component cf a onée-fbank holding compeny, ise 
Subfiect to the diverse, powertn] and comprehensive contrcla by 


the various feieral an? atate veruleatory agencies. The ais- 


sourse to follow, therefore, will bs limited to @ discussion 
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epositors from a poesibie abuse of power oF the operators of 


4 


financial congenorics, 





+ as > 


Golem se, “Gomtrol of One~Nank Holding Cempanies,” 


Ay 


VU 


“ABsocLlatbion of Corporate cwners of vne-Bank, “General 
Plesfom,” ©. 2. 


“These ara: L2 U5 
5720, @nc Pitles li amd If. 
Supervisory act of 1966. 


s Poe ae tot din €x, nt a @ 


<< tre sh 1 iL. & the aan 
of tmée Pimanciel Inet 


i 2 


yrs, 
: _ e ; ' - > - 

Ta eg oe TT af Sciseeeeee peeled oe 
=. am thee ham Bw s&s 
a ta cis ie ee ee ee ae oman a 
, ~~ : Pte kee 

ry a at Toes pet te 
m= A an 


= 
— 


_ 
— 





2 aa% -— 2, oe eat «a fueaW i wu ot 11 es : 
iwle lg V2.0. @218 defines toe temm “holding calpany 


a) 
be dq 
> #e 
pw 
ps 
= 
gt 
5% 
7 
= 
ce 
oO 
rie Sd 
ad 
eh 
ee 


— « May Smt, bevasarma, or other sgimiiar orgemi- 
tetion which owma or cont@als, direttig or in@i pectly, 
eithes a majcrity of che Sh arms of capital @tock of a 
member bank or more than 5O per centum of uhe number 
of gsharee voted for the eivction of Gfr@ctets of any 
one vank at the +e. election, oy controls in any 
manos the @lectionm @¢f a med ATE OF of the Airest we Gt 
any one bank. (Italics mine. ; 
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Title l2@ U.0.0, 461 grantee to the vomptroller of the 
uurrency the power to appoint vank examinors to: 


o « e MAK @ aaraage exanmination — all the affairs of 
the Cnationall bank ... and [eubmit); a £111 end deteiied 
report of the condition ef said rele to the Comptroller 
Of the Ourrency: <srovided; Tomat in meking the oxanina- 
tion .. . the examiners shall include such an éxanina- 
Siom of the affeira ef all ite affiliates ether than mecber 
banks as ee be deemed noc essary SG _& sc Ose : he 
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anc 272 ane aia ar the goregai vo give any informatlon 
any such affiliate, or in the svent of the refusal to 
Yermit guch exanination, ali the Danes, peivlleses, and 
Franchiese of the bank shall be subgect to forfeiture. 
(Italics mine.» 


r te = . a “s yg? “795 ¢- 
anguage of Le 0.6.0. celia rénders abviows ihe 


1 
ecaciuasion that Che parent unit of a bmak within the on®-bank 


Molding co@pany etruetere would te an affiltate of a natienal 


* 4 pe 7 a zt 4 o * — + er, ss ae ™ Ld * o md cok ve 
bemk and spafore aucjiect te the benk examining previaivens of 
‘ 7 M 2 me! ; an, ? > 5 % = 

Ley J e'‘‘a@ ws fy me e 4 4 fam ed BIG: oe iW th > LOnne mb er yanks iit av be - 


banks, Similar powers ome respectively coiferrec upon the 


fad % x ie sa Re x, af - ~ ve 2 : na 3%. nat « FD nn PY ~ 
Federe: Ueposit Inmeurance Corporation mc the Boar of Gover 
wee i, -% * 5 a . veg e+ fu 4 * “ ¥ a ia 

more cf the Paderal deserve oysten,. ~Ortain other provisions 


¢ + ~~ $o ~ a s., OE £ , | ai Fe : a y ‘2.90 ~y » eo 
of 12 U..2.7. S81 are indicative of the extensive powers the 





wot 2 BAN Orn “Mr ar f - <= ™ om, , 
5 . a OAL s a. . edad @ /~ * t, ra ds dea Geo Se 4A, LECOL b> 





a 8 ee oe) Ge gemage - 


be gee = LL’ ote 


==! ‘Tue 
on 7) ahah tae Se a peldaurenioda 
‘to 


— 2 a a 
i —e =" reaaw 


lt A vee Leet pelea Se 
= er | 
= a I, 


& Pa 


- a Pm le Mone alee 


(nt ROAM Kem Sel ok Ne dz gy 


its ee = 
Pas ab arcy eum ea 
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the records and activities of s bank's affiliates: The bank 
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lhe provision waich provides Yer edminigtrative action 
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give the bank examiner pertinent information or te @ubmit ta 

oxsitination if a powerful weapon in the hands ef the reguiatory 
2 it is opined that this provisien, alone, is suffi- 
clent be cause the financial congenericss, which by their very 


nature are dependent upon & viable banking @ubsidiary, not two 


antagonize the reguiatery amencies by such refusala or by 
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engacing in activities which would be considered as inconsis- 
tent with the compelLitive pesture and solvency of the Lank 
which it comtrolg. 

in the consiceration of the approval of a loan, it is 
conceivable that a financiai congeneric could, by virtue of an 
abuse of economic ptwer, subordinate the public interest to 
the conflicting interests of corporatée suusidiaries. (Cf equal 
importance, nowever, is the concern that the bank will favor 
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ite own affiliates with loans at lower intvereet rates or better 
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Of guch loans, . . « Willi Om@eée® LO per centup 4T the 
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The etatute obviously serves to protect the interests 
of bank depositors by preventing Sucedsive concentration of a 
bank's extended cradlt within ite owm corporate jacket. 
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mine, impore” in writing »y the agency in connection with the 
ranting of any application, or any written agreement" entered 


vy the benk witha Che agency. In came of failure to obey 


a 


ad 


Ani 


QO 


: rm * P | mm s * “la F 
Such an order, the awency wey appir tc the applicable Univer 

es * & 4 Ja = a4 ¢, i f inet 7 ape ¢ « ™ 
Svaves Oietrict court fer an ingunction te enforce compilance, 
anmé if the court determines that there nas been «2 viclatien, 
t sort Boat igeue the ! nar came > 
wees el - ee Pane es 1.68528 wilt? a y,} 4m t Oey. 





ay 









nancial 
EUD s i Ry 


rin 


ii YAS § & me bing 






ee tC—“C(ti‘iaSSC” _- ia ae «© 


” ee a well 


: 
_— =* ee 6 eee ee el mee Pe , ede ° 


A i” ihm dINGe Me oe otliouwe am teeter! Cem ie 
OP Cre) mm 6 Ser yes dee et! eee eee) eLonryae 
OL, OP terete 0) die ow te eee 
rr ee er te crt 26!  eldeiesece qe 


el me ters me Lethe skied © 56 mee pap 
inet edie’ mee ot ee 





, gi Spee elit eet ~~ eg 
' i. ape ~ tin ti. an 





; an ayn os bgt Jae fu? - be * 
-R@ ACG authorises the imposition of a severe penalty 


againet tanking officials who have engaged in practices in 


‘a $ a a1 }.4% Be gar em rh a2 ae 1. d 
violation of the public tQemet and cenfid¢dence, Tre apprepriate 
ye, , om 4 ~ “4 - ow . a ae? z - 4 Me 
VEnking agency way, atter dug notice and hearing, aigpen’ 


p z 4% a as F y ge ff 4 “ Fy 
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vigination im the affairs of the bank, «ho 


Gy condvct or practice with neapect fo anecher insured 
bank Or gther Inetitution which resulted in substential 
finane Lat LOGS Or coner Hesnaise hae evidenced his per 
goneal cdishoneaty and unfitness to sumtinue es a director 
or officer and/or has evidenced his pertenal dishanerty 
anc unfitness to eontinue in the conduct of the affairs 
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it ig emphasized thet the act not only pexsmivs an agency to 
igsue cease-ani-dasist crdere relative to a bank's internal 
opergstions, but also to isnue such orders with respect te its 
opercationa with other in¢gtitations. Thie provision ia viewed 
aS a powerful neans of overseeing the activities of the one~ 
bank neolding companiea. For exatyple: Zhe vomptroller of the 
Jurrency, by causing the insertion of the following cendition 
im every communication with a tank wherein aaid ocank's request 
to form a one-bank holding company is appreved, has round an 
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effective @eans of controlling thelr activities: 
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it should be understood thet neither the contim 2ing 
bank, its paranh corporation, nor y enoeidiary of ius 
yarent corperatic wm aay orcanize or acquire any Lneorpo- 
rated or uninecorporaten business without the prior 
aporcvel of this oP tirze.e 
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it is emphasized that the prior approval cond:tion is 
applicable to the acquisitions of unincorporated ae well as 
incorporated tusinesses by any component part of the cne-bank 
holding company structure. it is with the use ef teis condi- 


tional clause and the cease-anc-cesiul puwers granted by the 
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Pinencial Supervisory act, that the vomptroliler is ab.ie to 
exact compliance with his rulings as to the kinds of business 
activities national tanks and their effillstes may be sngaged. 
In view of the Comptroller's power to disenfranchise a 
recalcitrant bank, as well as to issue ceate-and-dteisct orders, 
it 1s& mot congideared likely that the Pinancial congenerias 
will act im contravention of the vomptroller's desires. 

There exiate, however, a sgericus flew in this proce- 
dure. ‘the Vomptroller, in furthering the diversification 
desires of the national banks, has aubhorised said banks to 
engage im activities which have been challenged as not teing 
in accom] with the historical provisions and purposes of bank- 
ing legislation. in sffect, the Comptroller has been charged 
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tith the usurpation of the legisletiva function by an abuse 
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adininistrative law. 


® 


of his power to creat 


in view of the foregoing analysis, it is difficult te 


deny that present iegisletion does not provide the regulatory 
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teols for the protection of bank depoeiters. There La, 
however, @ practical congiceratiozn., The possession of the 
power to act, and the inplemantation cf that power are repre~ 


sentative of “two different sides of a coin.” The 
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implepentation of public policy is aften far gore AIfTicult 
than the procesbes by whleh that policy is formalated. 

The @dMinistratien «of the exatinations antl peporte 
syzvens roguired by the thrae vanking supervisory agencies it 
exere eed within 4& complex syetan of interagency control, 
ceordination and reanombiocliity. Pere cften than not, an 
agency will accept the reporte of one of the other two agencies 
rather than conm@uct its own examination of a bank. 7 

traditionally, the axamining stress has been toward 
the bank, itesift. The emergence cf the Financial congeneric 
dewanaa that incresagec emphasis be placed on the examination 
of the benk's affilistes. It has been enphasised by a promi- 
nant official in the hanking sompunity that sone banking 
agencies will need to develop a higher degree cf accounting 
Sophietication if they ara to bo able to consistentiy deter~ 
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tine that the interests of depositecrs are adequately protected. 


Indeed, the eminent general counsel for the American 
‘ix. Matvnew Hale, axpressed the opinion 
that, although present legislation provides the powers te 

protect bank depositors from a poseible abuse of power by the 
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gparantet eff. spitecation of gaid powers hee not Leen 
2ully accomplished. He expressed soertous reservations about 
the ability of the agencien to ever achieve a degree of 


efficiency sufficient te ferret ont, in every instance, the 
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acts by bankers and their affiliates which way be detrinental 
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im consideretion of the foregoing discussion, it is 


apparent thet vhe rise of the Timancial cengenerics dees lmpose 
an adciticnal regulatory burdon on tae bank supervisory agen- 
cies. It i8 equally apparent that the agencice have adequate 
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grants of power which, if properly exercised, will enable then 


ve 


oe 


afeguard Che public interest against any potential abuse 

of power by these orgamizations. The question to be rogolved 
by the Administration and the Congress i8 whether to exnend 

the raquisite fumis anc energy to create a viable and workable 
process of @xaminatiosn and constraint of the activit os of 

oeth banke and their affiliates through the efficient inple- 
mentation of existing grants of pewer to the federal regulatory 
agencies, or to tako a nore simple, but historically reactilon- 
ary, approach and control the firanctal congeneric's activities 


tbr emacting specific and restrictive benking legislation. 
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it is vwirtualiy a certainty that legislation will be 

passed this yuar by Congres& to effect some measure of control 
over the activities of one-bank holding companies. wepglie- 
lative proposels for thia purpose have been introduced by the 
adninistration and by memoers of tvoth douses of vongress. The 
rafts of these proposals reveal sharply defined comtrasts as 
to the axtent and direc tion or: Yhe controi to be imposed. The 
runal legielation will necessari:y reflect a balance of tho 
epposine factions and exempliries the method by which basic 
policy is formulated in chi councty. “loneitiene axe the 
controlling force, they give rive to interests. The interests 
have access to political forum. in that forum the policy of 
the nation is 3etemmined.” x “nis chapter is devoted to an 
analysis of the proposed isgislation and to the identification 
ef Une viewpeinus or pesitiyums of the major forces, beth 
govermment ami private, that are acting to influence national 


policy. 
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Sions of his proyosal extend into ereat not cdirectiy related 


to the one=-benk holding cowpany problem. The essential 


ec 


features of the Fatman bill are hat: (1) Gne-bank holding 


cempeanies would be reguired to resister with the Federal 
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holding cempanies. (2) Gnej-tank holding ccampaniese, existing 
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er proposed, would have te divest thenpelyesg within five years 
of any affiliate wheee Unsiness is, a& determined by the E 


oard, 
mct #0 closely reiated to the banking business ae to be a 
proper ineident thereof, (4° "Jentrel"” woulda be redefined to 
include situations where the rederal Feeerve finde stock 
ewnerskip le lees then °® per cent but where “aetual conecroel” 
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would be required to reeieter wilh the Federal Regurve roard 
anil be gubgect to the provisicns of the Bank Hcl4ing Vompany 
kat. (5) Tie-in and self-~dealing arrangenente, rélaiive to 
the business tramenactionms of vank holding companies and their 
affiliates, would be agpocafically prohibited. (7) Permonmel 
in the financial community would te prohibited from being an 


Fficer or Girectaor of wore than ome fanancial Leeds Bake g 
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follow og clesely on the heels of tha Patuman bill, 
Senator william lrousmire, chairman of the Cenate Lankine and 
VUPIEMnGy vomaittse's subcomulttee on Financial institutions, 
on February Lo, 1900, also introduced a bill which would 


Suugect cme-bank holding companies to the regulatory 













= 
'7 


a) = es eRe ame wee elas Jew oe cr 
~~ tau « (lee ose CUNT OE os ~~ @ (lam 


eee (meen met ll alle Vakaar—romnGs: Cevahess mt el ot ey | 
Xe Me tte pee «ah lone et 6) tem F 


OO ere eet tt eee Ate Se 
ae) OF ee Teed oF wend See cae 
ed Karns oe a cer eer ore AE 
oe cent + trom # 

= 


reg > - : 
; : . ’ : -~ ——. ' Ss g 7 “sc Ra « | 
“ baa , a. :. ) , . _ — . | 
9 ly - —_—_. 7) -— 
i] — s . . y 
































7 
om, 





-— 


> 


a - a ® —_ ] 
! _ >» © = @ - > 
—_—- se = 
——- — _————!_ a et ae in ee 
—_ - “ om 2 — _ e = 
—— SS an —— ——-_ =e _ 
| 
—_ = 2 a a i _-~ a 
ii i 
: “ _—" en ee Se 
| alll Ph — _ - 
' 
- = e a si Geo aii = 
° ~ 
7 = " — } 
a Oe. _ - 
oS » 
' ; “ 
>» = ~ P -~ > 
er SS aa 








tes » 4. Baw Sten to iow Lew fhe: 4 
provisions of the Bank Helting v-ompany Act. ovher than 
; «shy 3 At * % » ph, 4 2 *% sv : 2. ws if + rs ip 4. a 
maitiag references to interlieceking directorships and to tie-in 
_ ' ¢ él ' - a oi ~ ey ' ~ id ' bone & * _ 7 
unc Sself-—ienling arrangement ta, the bili 16 essentially the 
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activities which existed @s of January 1, 1959, pending the 


eonpletion of a reper’ cn banking structure by & proprsed 
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The Administration Bill 

one Wison Adminiatration is algo on record for pro=} 
Viding federal regulation over the activities of one=<bank 
holding comanies. on March 24, 1969, Senator Wallace Bennett 
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analysis of the Administration's bill rwveais that it 
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(L> she catman and FPrommire bills would vest jurisdiction in 
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the Federal Reserve Board, whereas the Administratiun favors 


Spreading ramalabory authority amone the tinree bank super- 
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Insurance Corporation for insured nonmember banks. (2) The 
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Yataan and Promaire bille would restrict unrelated activ 
of registered bank-holding caupanies to the terms of the 
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favers a more liberal approach in which a three-member inter. 
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clause" with an effective date of June 439, 1056. 





wompany «ct, and, that "cemtroi” of a benk by a helding company 
should be redefined. The Administration till, iike the Patman 
proposal, prohibits tie-ia arpansenents. it dees net provide 
for restrictions againet imterlocking directorships. 


1 ei eting or propesed one~-Lank holding cempany struc- 
tures cperative pricr to the effective date of the “grand- 
father clause” would be left undisturbed, with mo divestitures 
wequired. All acquisitione by any bank holding company after 
the effective date, however, would require approval of the 
appropriate supervisery agency and this appreval would have te 
ee congistent with the “accepted categeries” as deternined ty 
the interagency council. 
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arthority of the Federal Reserve, compulgery divestiture o 
*e¢Cabilimned business interests, inciusions of partnerships 
umier regulatory cenir©ro., together with the prehibition agains 
interlocking directarships, ull lemd credence to uhig 
content ion. 
8 geen in the preceding chepver, 26th tie 

tion and the Voneeeaém are comucermmed over a pyesible future 
concentration of powem Dy wagor industrial—finencial complexes 
if the one-bank Aolding company development is permmitced 
eentinued growtn in an uncontrolied environwent, The Adminis 
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as ome of reaction amd action. it is reactionary in tha 
@iso wouid extend federal control over the activities of one- 
banx holding companies. Its recommendation that an interarency 


council should se established to determine acceptable cate- 
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gories of activities for bank holding companies is viewed as 
boun active and reactive réassonnes to the prablom: reactive, 


becauss it will effectively restrict the farther expansion of 
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eomglomerate organisations into the banking atructuir 
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inlustry must be responsive to changes in the ccononte environ 
ment. The orovisions for equitable treatment for banke that 


ara not affiliated with holding companies igs further evidence 
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bankerna. its philosophical bent ia forcefully preclained: 


w@ believe in the independent Bank as keystone of the 
indepenmient town ami city. ¥e view with alare trends in 
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banking jhat would replace ocwr Anerican steg of 
Independent Banks with the branches of big ce ¢y, money 
markot institutions. We are Aistressed and disturbed 


at the assuaption that bigness, branches, concentra 
tlon of banking power andi @limination of the Locaily- 
owned independent benk are “pr Ogress.” 
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e dicated ti this Truth of Tadepentent Banking. We are 
Zedicated to desonstrating its validity and valuetl 
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“he association is adamantiy opposed to Uranch bank- 
ing, finds its strength in those States wherein branch banking 
ia not permitted, and io committed te the principle of "come 
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remponents of the traditional one-bank holding company struc- 
vure, it has cunstisatently onposed the federal regulation of 
one-bank holding companios.” Yhe rise of the Slnancial 


t. 7 My rn in F . J for Yaw am % is FE ne qt 
econsenerica 19 viuwed by the Aggocistion, however, "as poten~ 


weociatien have tolic this writer that 


the Association will snpport the Adtinistration’s proposal. 





"An Indepyndent Sankers Oredo," published in "1968- 
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2. Meyer Harris, Fiest Viee resident, Indenendent 
Bankers —— of America, opivats soterview held on 


“NTBAA Geaks to Hinder Big 1<Banmk Holding <ceos., Help 
Little Ones," amaric anker, Get. 3%, 2996, p. 7. See Bupre, 
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This posture is predicated on the position taken by the 


Moiniseration with respect to providing a “grandfather clause” 
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for axietine ane-bank nolding companies and to restricting the 
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corporate str ‘migting members, and, by favering 


regulatory control over the financial congenerics, 1b accedes 
to the prohivition of future nonbanking acquisitions by ite 


nemoars. 


Association of Peristere2 


JATIN LOL = Thst vOADBA LES 


2ne Agsseciatvion of Negiatered Bank Molding Companies 





will support the Administration's legialative recommendations.* 
Taese recommendations virtually encompass tho principles 
exoresaed by the trade organisation in ite Octeber 27, 1968, 
statement to the Bogind of voyvernors of tne federal Reserve 
oystom, & Statement which aet torth the need for liberel 


identi ficeatium of the activitive related to thé banking 
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ndustry and for equitable treatment under the law to éngace 
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nm such activities.” 
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zs. Uerche Hooley, MaANAager, washington, Dees 
UPfice, independent om e— na 4,880clatlon of Awerica, private 
interview held on February Y, LoS. 
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“Donald L. Mowers, Seecutive Sirector, sspoviation of 


giestered Dank Holding UVompanies, telephone conversation held 
« "March 1a, 2YVe"7. 
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on Geptenbor 28, 1368, at 4a meeting in Chicago, 
ililinoia, just before the annual convention of the American 
Bonkers Assoclatian, some 200 one~bank holding company repre- 
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william BB. camp, the Youptroller of the vVurrency of 
the United “bates, concistently has carried on the innovative 
l@egership instituted by his predecessor, Jumes J. ?axon.* Lt 
was well documented earlier im this work that the Comptroller's 
ffice was in the vanguard of the acvement by naticneal banks 
to partieloate in a tbreader range of Tinancial activities than 
previously deeued imeidental to the business of vanking.? AS 
Mach, it is inconesivable that Mr. Camp would not support the 
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Administration's renowmentied action, Una thing is certain, he 
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Gees not subscribe to the Fatman or Frommires billB, where 


jurledicticn over onee-bank holding companies would be given 


~ « ~« “Ne ef Sect would be to penalise many of those banks 
wWhlien have been «ost anargetic in responiing to the bur- 
geoning neets of the public for expanded financial 
Bavvices, Chey woule gulfer not enly an added layer of 





leptiyvate 4 interview held on February 15, 1969, with the 
saphington reoresentative of . large bank coz cporetion. (The 
eontrivutor caquested not to b s publicly y identifi ied.) Gbvie 
ously, the Aesociation rears tha t the unanimous agreement prom 
Vision places an unwelcome vete power in the hanas of the 
4eral Reserves Heard. 

My 

“Mr. axon has bsen deaterioed as a man who traneforned 
an office and inspired an induatry, a rare personality in 
sovermzent Servicd. vatesa, “hugh to one-Hank dolding vVotipe- 
niga,” Pe. 22. 
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public ctm@gola, Gum ther wouded oe aril we ea 0 Supsr- 
Vision un@er . . . @4 apency whose owtlook and pereomnel-— 
cxcept of pretest dat@-18 Principally concerned with 
meiters of memetary policvy.* 


the regulatory control of one-bank 
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holdims companies, the chairman of the Federal Deposit Inaur- 
ance Covperation, Zennetn A. Randall, haa played a role of 


neither judoee nor advocate, but of concerned observer. His 
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Statements express a perceptive overview of the Gitvu- 


e « « Jiffering comclusions amone the bank supervisory 
azencie¢esa have been due partly to “differences in the 
precise language of the atatutes uml posatbly in part 

v® differences in the interpretation of Stabutory terms. 
“tatutory differences can te removed by legmieiative 
action ones the sitwation has been recognised and a deci- 
$1.06 made that the ditlerence may noc be 2 desirable, wnat 
i8 most important is to recomnise LRat a gituation may 
need to be chanwed,e 


« « « &« believe that banks should be oriented to supplying 
services to the mation of @ nature that are consistent 
With and properly related to the bueimess of banking, .. - 
(ho wie SVEr | cere Sa noed for flexibility of operations, 
in a dynasic sconony, whey ailil tre aerne | chanse over 

Be: «© « if a nead for reguias ston is indicated [of 
ono-bank holding companiesj, tha omphasis should bea on 
gafe~uarids against self-dealing, anti-competitive etTract &, 
excessive concentration of econosic power and —_ to 
tha banking institution and to the gemeral public. 
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“Wllliaw B. Camp, addreas nat (waiems vefors the National 
Bank Division of the American Bankecs Assoctation 94th Anmial 
Jonyention, ssicego, [1l., Geptehver 36, 1984. 


en, es 4 * SY ~ 
“nemngth 3A. Randall, chaioman of the Federal Deposit 
insurance =e tire aéidressn Geliveread before the Graduate 


Seheal of Hankin, University of Vigeonsin, Madison, Wige., 
August 21, 1968. 


“laden, address delivered before the 5a itinore chapter 
2f the @Merigan lilarketing Amsoc.ation, Baltimore, Md., Ccto- 
ber LL Les. 
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over thege companies. A review of a state- 
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Jank holding eqmyent on ayoulad Ye allewed to ente 
certain nonvanking areas of activity, specifled in 
giatute or ageney regulation, which would facil’ tate 
broader services Som Ths Puoiid. . & « 

cne Bonrd believes that it would be most effective 
for ome agency (preferably the Beard?) to cunt 4A vo 
administer the Pank Holding Jempany Act with respect te 
vhe holds ings companies thomselves ang with respect to the 
noproval of acquisiticsase by ROLCInE CORPEANI@S. . . » the 
oar bolieves ~_ tne eacqutaition ef subsidiaries by 
ijndivicwuel beamks should be "ak Spéersed amcny the three 
bank POG ree amen at, 

» - » Other awendcgentese te the act alac merit favorable 


action Dy Jongress. » & Las randcnent 5 | to oCring partner- 
chips within the coverage of the Act; to troaden the 
PORRG *@ awatbority to determine thet e company owng er 
gontrols a bamk; . . . @Bcd to prohibit tie-in arrange- 
meAYS. 
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In view co. tae foremeing stmtenente, the Enarc is 


apparently in general agreement with the adtinietration that 
panks should be allowed Géditiona] latitude to maet their 
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POV] BAL Gf ite Prior restrictive interpretations of 
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(6: of the Demk Molding Jompaeny Act. 
A further review of the Doard's position statement, 
clearly indicates several arges where it ig not in conplete 
aceord with the Administration's propesed leglwlation. The 
Board telieve@e: (13 It would to "most effective" for the Foard 
CO PASS Of acquisitiona by onme~benk holiing companies, but that 
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aeguinitions of mubsidiaries Br individual benke should be 
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disvarsed ameng the three bank regulatery agenciet. (2) If 
the authority over bank holding campanies rust we divided azong 


the theres agencies, the Board ehevid heve jurisdiction over all 
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tepec of atguligitions by multi-bank hHeiding companies and 
wnat ths githoerity over nombank activitses of oné-bank holding 
enompanies should be dlavergsed, wlth a requirement that the 
regulations should be jciatly promulgate’ among the three 
agenciocs and would alas be appilenbia to nonbank acquisitions 
by wulti-~pank holding companies. 4° Onesbvank holding cempae 
nies im @xistence before the retent trend to theitT formation 
should be siven a “quniiftied exemption. * 

Spylously, the Soard dces not desire te lose its 
position ag being the sole regulater under the Dank Holding 


sOmpaeny lct, ami, if other agencies are to be granted reguiae 
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tory powers under the act, Yhen it does mot want oO be deprived 
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of its existing grent of authority to overtee Yhe Dank S@cqui- 


eiiions andi nonbank activitier of multi-bank holéing compentes. 
The Soari's aiterneative approeech 6 the jurl@hiction protien 


{gp mot far removed frem the Adwinietration's sclution. 


it eeeme clear Dhat the Board's position is sonewhere 
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between the Patman bill amé sche Administration's propegal.*~ 
ithe writer believes thet the Foard will not publicly endorse 


wither messure but wlll present its views when called upon to 





loa Suggerted | July i, i368, as 
anclather clause." , 
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“Boaml viee-chairman, J. 1. VYobertdon, 4:0 not Soin in 
the Heerd's dtatement, Put lLeaued a Separare one assart ing that 
ail but smell onme~bank holding companies should be Deen 
under the act without any “grandlretber CLAUSE, " that some expan- 
Sion of bank powers through subticiary or Lelding companies Le 
éustified, Sut Yaot it 16 "wesentiel” thas administration of 
the act "should be vesued in one Frederal agency to assure 
uniformity in ita appiication. Governor Aebertegocn's state- 
ment was appended to the Hourd's "Usmblement of Principles" 
alte. in @. °°, ww i 
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